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G>urt of Appeals of the District of Columbia 


No. 4654. 

Dorothy M. Johnson, Appellant, 

vs. 

Amanda A. Newton. 


1 Memorandum, 

1924, Dec. 26.—Will dated December 13, 1924, naming no 
Executor, filed. 

2 Filed Jan. 16, 1926. James Tanner, Register of 

Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 34019. 

Administration. 

Estate of Dorothea B. N. Nixon, Otherwise Known as 
Dorothy B. N. Nixon, Deceased. 

Petition for Probate. 

To the Supreme Court of the District of Columbia, Holding 
Probate Court: 

The petition of Amanda A. Newton respectfully repre¬ 
sents : 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia and that she makes this 
petition as the sole surviving sister of Dorothea B. N. 
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Nixon, otherwise known as Dorotliy B. N. Nixon, deceased, 
and as such sole surviving sister first entitled to letters of 
administration cum testamento annexo on her estate. 

2. That the said Dorothea B. N. Nixon, who was other¬ 
wise known as Dorothy B. N. Nixon, was a citizen of the 
United States and, at the time of her death and for many 
years previous thereto, was domiciled and resident in the 
city of Washington in the District of Columbia and that 
she died in said city and District, testate, on, to wit, De¬ 
cember 14, 1924. 

3. That the said Dorothea B. N. Nixon left surviving her, 
as her only heirs at law and next of kin, the following, all 
of whom except John Illingworth Dalrymple and Alfred 
Dalrymple, are of full age and whose relationship to de¬ 
cedent and addresses are as given below, viz: 

1. (I) Amanda A. Newton, sister, your petitioner, 1714 
Oregon Avenue, N. W., Washington, D. C. 

(II) Descendants of Anna E. Dalrymple, a sister of de¬ 
cedent, who died before her, viz: 

2. (a) Dorothy ^I. Johnson, a niece, daughter of said 
Anna E. Dalrymple, 2922 Upton Street, N. W., Washing¬ 
ton, D. C. 

3. (b) Rosalie Sunderland Wygant, a niece, daughter of 
said Anna E. Dalrymple, La Blanche Apartment, 51st and 

Walnut Street-, Philadelphia, Pennsylvania. 

3 (c) Descendants of Alfred Dalrymple, a nephew, 

son of said Anna E. Dalrypmple, who, said Alfred 
Dalrymple, likewise died before decedent, viz: 

4. (1) John Illingworth Dalrymple, a great-nephew, son 
of said Alfred Dalrymple and grandson of said Anna E. 
Dalrymple, a minor aged about 17 years. Orange, New Jer¬ 
sey. 

5. (2) Alfred Dalrymple, a great-nephew, son of said Al¬ 
fred Dalrymple, deceased, and grandson of said Anna E. 
Dalrymple, a minor aged about 15 years. Orange, New 
Jersey. 

(III) Descendant of Ellen Pritchard, a sister of decedent, 
who died before her, viz: 

6. (a) Ellen Newton Stone, a niece, daughter of said 
Ellen Pritchard, 541 Paseo del Mar, San Pedro, California. 
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4. That the said Dorothea B. N. Nixon died seised and 
possessed of real estate in the District of Columbia as 
follows: Lot 59 in Square 1873, improved by premises No. 
3741 Jocelyn Street, N. W., Washington, D. C., of the as¬ 
sessed value, land and improvements, of $6,300, encumbered 
by a first deed of trust securing an indebtedness to the 
Equitable Building Association on which there remains due 
a balance of about $1,500. 

5. That the said Dorothea B. N. Nixon left personal es¬ 
tate, consisting of cash in bank. Liberty Bonds, furniture 
and household furnishings, personal effects, etc., and the 
distributable portion of the estate of her husband, George 
A. Nixon (who died before her on, to wit, November 29, 
1924, devising and bequeathing his entire estate to her, 
which estate is now in the course of settlement in this Hon¬ 
orable Court in Administration Case No. 32,669), the whole 
of the estimated value of about $8,000. 

6. That said Dorothea B. N. Nixon at the time of her 
death was indebted to The Equitable Building Association 
of Washington, D. C., in the sum of about $1,500, which 
obligation is secured by deed of trust on decedent’s real 
estate described in Paragraph 4 hereof. In addition to this, 
there are unsecured debts and obligations outstanding 
against the estate of the said Dorothea B. N. Nixon, in¬ 
cluding the expenses of her last illness and burial, amount¬ 
ing to about $700. 

7. That the said Dorothea B. N. Nixon left two 
4 wills and testaments, the earlier one dated July 28, 
1916, and signed “Dorothy B. N. Nixon” and the 
later one dated December 13, 1924, and signed by mark, 
her name being written thereon by one of the witnessesf 
to her signature by mark as “Dorthea Nixon.” Both of 
these wills and testaments have been filed with the Register 
of Wills for the District of Columbia, the later one, L e., 
that of December 13, 1924, for probate and record. 

8. That the said Dorothea B. N. Nixon named no executor 
in her last will and testament, dated December 13, 1924, and 
your petitioner is advised and therefore avers that as de¬ 
cedent’s sole surviving sister she is first entitled to letters 
of administration upon her estate under the provisions of 
Section 279 of the Code of Law for the District of Columbia. 
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Wherefore, the premises considered, your petitioner 
prays: 

1. That process of this Court may issue against such of 
the heirs at law and next of kin of decedent as do not sign 
waivers, requiring them to appear and answer the exigencies 
of this petition. 

2. That a guardiaw ad litem may be appointed by this 
Honorable Court to represent John Illingworth Dalrymple 
and Alfred Dalrymple, infant heirs at law and next of kin 
of decedent. 

3. That said will and testament of said Dorothea B. N. 
Nixon, dated December 13, 1924, may be admitted to pro¬ 
bate and record as a will of both real and personal estate 
and as the last will and testament of said Dorothea B. N. 
Nixon, deceased. 

4. That letters of administration cum testamento annexo 
may be granted to your petitioner. 

5. That your petitioner may have such other and further 
relief as the nature of her case may require and to the 
Court may seem right and proper. 

AMANDA A. NEWTON. 

L. RUSSELL ALDEN, 

Attorney for Petitioner, 

Union Trust Building, Washington, D. C, 

District of Columbia, ss : 

I, Amanda A. Newton, do solemnly swear that I 
5 have read the foregoing and annexed petition by me 
subscribed and know the contents thereof and that 
the statements of facts therein made as upon personal 
knowledge are true and that those made therein as upon 
information and belief I believe to be true. 

AMANDA A. NEWTON. 

Subscribed and sworn to before me this 14th day of Jan- 
uarv 1926. 

‘ [seal.] ALICE R. WATT, 

Notary Public, D, C, 

My commission expires Dec. 12th 1928, 
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(Endorseoient: Petition for Probate. Filed January 16, 
1926. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

6 Caveat, 

Joint Answer of Dorothy M. Johnson and Rosalie Sunder¬ 
land Wygant, to Petition for Probate by Amanda A. 

Newton. 

The joint answer of Dorothy M. Johnson and Rosalie 
Sunderland Wygant, to the citation to them issued herein, 
requiring them to show cause why the paper writing dated 
the 13th day of December, 1924, purporting to be the last 
will and testament of Dorothea Nixon, should not be ad¬ 
mitted to probate and record as the last will and testament 
of “Dorothea B. N. Nixon otherwise known as Dorothy B. 
N. Nixon,’’ respectfully shows that they are informed and 
believe and therefore state that their aunt said Dorothy 
B. N. Nixon, as she was always known to them, however 
she may have been known to others, died intestate, and if 
it is material whether she “left a will and testament dated 
July 28, 1916,” as stated in paragraph 7, of the petition 
of Amanda A. Newton filed herein on the 16th dav of 
January, 1926, respondents demand strict proof of that 
alleged fact, and as to the paper writing dated, December 
13, 1924 in said paragraph 7, also mentioned, and 

7 offered for probate and record as the last will and 
testament of “Dorothea B. N. Nixon otherwise 

known as Dorothy B. N. Nixon,” respondents deny that 
that paper writing is a valid last will and testament of said 
Dorothy B. N. Nixton or of said Dorothea B. N. Nixon, 
stated in said petition filed herein to be otherwise known 
as Dorothy B. N. Nixon, and for grounds of said denial 
shows: 

First: That according to their best knowledge, informa¬ 
tion and belief, at the time said paper writing, dated, De¬ 
cember 13, 1924, is alleged to have been executed by said 
Dorothy B. N. Nixon by making a mark thereto, the said 
Dorothy B. N. Nixon was not of sound and disposing mind, 
nor capable of executing a valid deed or contract. 

Second: That the alleged execution of said paper writing 
dated December 13, 1924 by the said Dorothy B. N. Nixon 
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by making a mark thereto, was procured by importunities, 
persuasion, misrepresentation or concealment and undue 
influence practiced upon said Dorothy B. N. Nixon by 
Eleanor Pritchard Stone, nee Eleanor Newton Pritchard, 
called in the said petition filed herein, Ellen Ne^vton Stone, 
and or some other person or persons unknown to the re¬ 
spondents, which said Dorothy B. N. Nixon was at the time 
too enfeebled in body and mind to resist, and that the 
alleged execution of said paper writing dated December 13, 
1924, by said Dorothy B. N. Nixon by making a mark thereto 
was not the free and voluntary act of said Dorothy B. N. 
Nixon. 

Wherefore the respondents pray that issues may 
8 be framed touching the validity of said paper writ¬ 
ing dated December 13, 1924, as the last will and 
testament of said Dorothea B. N. Nixon otherwise known 
as Dorothy B. N. Nixon and that the said issues may be, by 
the order of the Court, directed to be tried by a jury in 
conformity with law. 

DOROTHY U. JOHNSON, 

ROSALIE SUNDERLAND WYCxANT, 
ROSALIE D. WYGANT. 

GERALD M. JOHNSON, 

Attorney for Dorothy M. Johnson 
and Rosalie Sunderland Wygant, 


District of Columbia, to wit: 

I, Dorothy M. Johnson, do solemnly swear that I have read 
the answer to the citation by me above subscribed and 
know the contents thereof, and that the statements of fact 
therein made as upon personal knowledge are true and those 
made as upon information and belief, I believe to be true. 
[seal.] DOROTHY M. JOHNSON. 


Subscribed and sworn to before me this 9th day of Feb¬ 
ruary, 1926. 


GEO. E. TERRY, 
Notary Public in and for the 
District of Columbia. 
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9 State of Pennsylvania, 

County of Philadelphia, to wit: 

I, Rosalie Sunderland Wygant, do solemly swear that I 
have read the answer to the citation by me above subscribed 
and know the contents thereof, and that the statements of 
fact therein made as upon personal knowledge are true and 
those made as upon information and belief, I believe to be 
true. 

ROSALIE SUNDERLAND WYGANT. 

Subscribed and sworn to before me this Twelfth day of 
February, 1926. 

[seal.] H. B. RANDALL, 

Notary Public in and for City S 

County of Phila., Penna. 

Notary Public, 260 S. 52nd St. Phila. Com. Exp. 3-6-27. 

(Endorsement: Caveat. Joint Answer of Dorothy M. 
Johnson and Rosalie Sunderland Wygant, to Petition for 
Probate by Amanda A. Newton. Filed Alarch 11, 1926, 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) ...] 

10 Answer to Caveat, 

Answer of Amanda A. Newton to the Caveat of Dorothy M. 

Johnson and Rosalie Sunderland Wygant. 

The answer of Amanda A. Newton, petitioner in the 
above-entitled cause for the probate and record of the last 
will and testament, dated December 13, 1924, of Dorothea 
B. N. Nixon, otherwise known as Dorothy B. N. Nixon, de¬ 
ceased, to the caveat filed herein on March 10, 1926, by 
Dorothy M. Johnson and Rosalie Sunderland Wygant, 
represents to the Court:, 

1. She denies the allegation made on page 1 of said caveat 
that the said Dorothea B. N. Nixon, otherwise known as 
Dorothy B. N. Nixon, died intestate. 

2. She denies the allegation made under ‘‘First” on page 
2 of said caveat that at the time said paper writing, dated 
December 13, 1924, was executed by said Dorothy B. N. 
Nixon, by making-a mark thereto, said Dorothy B. N. Nixon 
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was not of sound and disposing mind, nor capable of execut¬ 
ing a valid deed or contract. 

3. She denies the allegation made under ‘‘Second’’ on 
page 2 of said caveat that the execution of said paper writ¬ 
ing dated December 13, 1924, by the said Dorothy B. N. 
Nixon by making a mark thereto was procured by impor¬ 
tunities, persuasion, misrepresentation, concealment and 
undue influence practiced upon said Dorothy B. N. Nixon 
by Eleanor Pritchard Stone, nee Eleanor Newton Pritchard 
(the daughter of Ellen Pritchard, deceased, and erro¬ 
neously called in said Petition for Probate filed herein Ellen 
Newton Stone) and/or by some other person or persons un¬ 
known to said caveators,“ which said Dorothy B. N. 

11 Nixon was at the time too enfeebled in body and mind 
to resist” and that the execution of said paper writ¬ 
ing, dated December 13, 1924, by said Dorothy B. N. Nixon 
by making a mark thereto was not the free and voluntary 
act of said Dorothy B. N. Nixon. 

4. Further answering said caveat your petitioner, 
Amanda A. Newton, avers the facts to be that the said 
paper writing, dated December 13,1924, is the last will and 
testament of Dorothea B. N. Nixon, otherwise known as 
Dorothy B. N. Nixon, deceased, that said paper writing 
was formally executed in the mode required by law, that 
at the time of the execution of said paper writing the said 
Dorothea B. N. Nixon, otherwise known as Dorothy B. N. 
Nixon, was of sound and disposing mind and capable of 
executing a valid deed or contract, that the said paper writ¬ 
ing was not executed under the importunities, persuasion, 
misrepresentation, concealment or undue influence of El¬ 
eanor Pritchard Stone or of any other person or persons 
and was not procured by fraud or circumvention of said 
Eleanor Pritchard Stone or of any other person or persons. 

5. And said petitioner, Amanda A. Newton, further says 
that she is willing that issues may be framed and tried be¬ 
fore a jury according to law so as to determine the truth 
of the allegations of said caveat. 

AMANDA A. NEWTON. 

L. RUSSELL ALDEN, 

SIDNEY F. TALIAFERRO, 

Attorneys for Caveatee, 

Union Trust Building, Washington, D. C. 
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District of Columbia, ss: 

I, Amanda A. Newton, do solemnly swear that I have 
read the foregoing and annexed Answer by me subscribed 
and know the contents thereof and that the statements of 
facts therein made as upon personal knowledge are true 
and that those made therein as upon information and be¬ 
lief I believe to be true. 

AMANDA A. NEWTON. 

Subscribed and sworn to before me this 20th day of 
March, 1926. 

[seal.] BERENICE H. BROY, 

Notary Public, D, C. 

My commission expires March 16,1927. 

(Endorsement: Answer of Amanda A. Newton to the 
Caveat filed by Dorothy M. Johnson and Rosalie Sunder¬ 
land Wygant. Filed March 22, 1926, James Tanner, Reg¬ 
ister of Wills, D. C., Clerk of Probate Court.) 

12 Amendment to Petition for Probate Filed Herein on 
January 16, 1926, Correcting an Error in Para¬ 
graph 3 Thereof. 

To the Supreme Court of the District of Columbia, Holding 

Probate Court: 

Your petitioner Amanda A. Newton, respectfully repre¬ 
sents : 

1. That, correcting an error in the name of one of the 
heirs at law and next of kin of Dorothea B. N. Nixon, other¬ 
wise known as Dorothy B. N. Nixon, deceased, as the same 
appears in Paragraph 3 on page 2 of her Petition for Pro¬ 
bate filed herein on January 16,1926, your petitioner states 
that the name of said decedent’s niece, the daughter of said 
decedent’s deceased sister Ellen Pritchard, is Eleanor Prit¬ 
chard Stone and not Ellen Newton Stone as erroneously 
sfated in said Petition for Probate. Ellen Newton Stone 
being the name of the daughter of said Eleanor Pritchard 
Stone. AMANDA A. NEWTON. 

L. RUSSELL ALDEN, 

Attorney for Petitioner, 

Union Trust Building, Washington, D. C. 

2—1654a 
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District of Columbia, ss: 

I, Amanda A. Newton do solemnly swear that I have read 
the foregoing and annexed Amendment to Petition for 
Probate by me subscribed and know the contents thereof 
and that the statements of facts therein made as upon per¬ 
sonal knowledge are true and that those made as upon in¬ 
formation and belief I believe to be true. 

AMANDA A. NEWTON. 


Subscribed and sworn to before me this 20th day of 
March, 1926. 


[Seal Berenice H. Broy, Notary Public, District of 
Columbia.] 


BERENICE H. BROY, 

Notary Public, D. C, 


(Endorsement:) Amendment to Petition for Probate filed 
January 16, 1926, correcting an error therein. Let this be 
filed this 23rd day of March, A. D., 1926. 

F. L. SIDDONS, 

Justice, 


(Filed March 23, 1926, James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

13 Memorandum. 


1926, Mch. 29. Copy of proposed issues filed. Notice 
given—service acknowledged. 

14 Memorandum. 


1926, Apl. 13. Order appointing Samuel A. Syme Guard¬ 
ian ad litem for John Illingworth Dalrymple and Alfred 
Newton Dalrymple, Jr., minors. 

1926, Apl. 16. Notice of trial of issues against Emma 
Nixon et al., (returned served personally as to Emma Nixon 
and Amanda A. Newton). 

15 Order Framing Issues. 

Upon consideration of the pleadings herein, it is by the 
Court, this 16 day of April, A. D. 1926, ordered and ad- 


DOROTHY M. JOHNSON VS. AMANDA A. NEWTON. 


11 


judged, that the following issues be and they are hereby 
framed to be tried before a jury in Circuit Court No. 1 on 
the 20th day of May, A. D. 1926. 

1. Was the paper-writing dated December 13,1924, offered 
for probate herein as the last will and testament of Doro¬ 
thea B. N. Nixon otherwise known as Dorothy B. N. Nixon, 
executed by her in due form, as required by law. 

2. Was Dorothea B. N. Nixon, otherwise known as Doro¬ 
thy B. N. Nixon, of sound mind and capable of executing a 
valid deed or contract, at the time of the alleged execution 
by her by mark of said paper-writing dated December 13, 
1924. 

3. Was the execution by mark by Dorothea B. N. Nixon, 
otherwise known as Dorothy B. N. Nixon, of said paper- 
writing dated December 13, 1924, procured by the exercise 
of undue influence practiced upon her by Eleanor Pritchard 
Stone or by any other person or persons. 

JENNINGS BAILEY, 

Justice, 

(Endorsement: Order framing issues. Filed April 16, 
1926, James Tanner, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

16 Memorandum, 

1926, June 1. Motion by Gerald M. Johnson, Attorney 
for Dorothy M. Johnson and Rosalie Sunderland Wygand 
to order publication of the notification as to the trial of is¬ 
sues filed. Notice given—Service acknowledged. 

17 Memorcmdum, 

1926, June 4. Order of publication of trial of issues in 
The Washington Law Reporter and The Washington Post. 
Date of trial November 1,1926. 

Publication had in Washington Law Reporter, Feb. 5,12, 
19, 1926, and in Washington Post, Feb. 6, 13, 20, 1926. 

18 Answer and Report of Guardian Ad Litem, 

The answer of John Illingworth Dalrymple and Alfred 
Newton Dalrymple, infants, by Sam A. Syme, their Guard¬ 
ian Ad Litem, to the petition filed on the 16th day of 
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January, 1926, by Amanda A. Newton, submits the rights 
of the said John Illingworth Dalrymple and Alfred New¬ 
ton Dalrymple to the protection of this Honorable Court, 
and in so doing the said Guardian Ad Litem maked the 
following 

Report, 

That before making and filing this report and answer 
the said Guardian Ad Litem has carefully read all of the 
papers filed for record in the above entitled cause, includ¬ 
ing the paper writing dated December 13,1924, and filed for 
probate and record in this Honorable Court as the last will 
and testament of Dorothea B. N. Nixon, otherwise known 
as Dorothy B. N. Nixon, and the affidavits of the attesting 
witnesses to the said paper writing; that he has further 
read the deposition of the witness, Mrs. Hiltrude Hall, one 
of the attesting witnesses to the said paper writing and 
has attempted to communicate with the said Mrs. Hall 
but has been unable to locate her; that he has communi¬ 
cated with Mrs. Mary Thompson another of the attesting 
witnesses to the said paper writing and has attempted to 
communicate with the third attesting witness, to-wit, Min¬ 
nie Cassell, but has been unable to locate the latter 
19 though he has been to her house and called her on 
the telephone a number of times. 

This Guardian Ad Litem further states that the attest¬ 
ing witness, Mary Thompson, stated that she wrote the will 
at the request of Eleanor P. Stone, the niece of the testatrix, 
who would ask the testatrix did she want certain disposi¬ 
tions made of her property and the testatrix would move 
her head in affirmation or negation as the case might be 
and the will was written in accordance therewith. Mrs. 
Thompson further stated that she was reluctant to perform 
this duty and did not think it should have been done in that 
way. She stated that the testatrix had been sick for some 
time although she was up and around and attended the 
funeral of her husband exactly two weeks prior to her own 
funeral. 

The Guardian Ad Litem further states that the testatrix 
died less than twenty-four hours after the execution of the 
paper writing purporting to be her last will and testament; 
that the decedent was unable to sign her name at the time 
of the alleged execution of this paper writing and did so 
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by making a mark upon the paper, and this Guardian Ad 
Litem is informed that she was unable to even make the 
mark and that some one held her hand and guided it in 
the making of the mark; that this Guardian Ad Litem fur¬ 
ther believes that the validity of this will should be tested 
according to the issues as submitted to the Court prior to 
this date, and in submitting the rights of the infants afore¬ 
said to the protection of this Honorable Court requests that 
he be allowed to join the infants in the caveat filed herein 
by Dorothy M. Johnson and Rosalie Sunderland Wygant. 

SAM A. SYME. 

District of Columbia, ss: 

Sam A. Syme, Guardian Ad Litem in the above entitled 
cause, being first duly sworn, deposes and says that he has 
read the foregoing report by him subscribed and knows the 
contents thereof; that the matters and things therein stated 
upon his personal knowledge are true, and those stated upon 
information and belief he believes to be true. 

SAM A. SYME. 

Subscribed and sworn to before me this 9th day of 
October, 1926. 

THOMAS COGSWELL, 
Deputy Register of Wills, D. C, 

(Endorsement: Answer and Report of Guardian ad 
Litem. Filed October 9, 1926, James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 

20 Memorcmdum, 

1926, Oct. 11. Order appointing David L. Riordan Guard¬ 
ian ad Litem of Ellen Newton Stone, minor. 

21 Answer of Guardian Ad Litem of Ella Newton Stone, 

Infant, 

For answer to the petition for probate and to the caveat 
thereto, David L. Riordan, as guardian ad litem of Ella 
Newton Stone, minor, says that he neither admits nor de¬ 
nies the allegations of the same, but submits the interest of 
said infant to the jurisdiction and protection of the Court. 

ELLA NEWTON STONE, 

By DAVID L. RIORDAN, 

Guardiam, Ad Litem. 
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The Guardian ad litem in this case states that he has gone 
over and read the papers filed in this case to-date; it seems 
that this infant is neither an heir-at-law or next of kin of 
the deceased; but that the infant’s interest is solely as a 
devisee under the will. It is to the interest of this infant 
that this will be probated and sustained. 

DAVID L. RIORDAN, 

Guardian Ad Litem, 

(Endorsement: Answer of Guardian ad Litem of Ella 
Newton Stone. David L. Riordan Guardian ad Litem. 
Filed October 19, 1926. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

22 Now come here again the parties aforesaid in 
manner aforesaid, and the same jury that was re¬ 
spited yesterday; whereupon the jury, after the case is 
given them in charge, upon their oath say: 

In answer to the First Issue: 

Was the paper-writing, dated December 13, 1924, offered 
for probate herein as the last will and testament of Doro¬ 
thea B. N. Nixon, otherwise known as Dorothy B. N. Nixon, 
executed by her in due form, as required by law. 

They answer **Yes.^^ 

In answer to the Second Issue: 

Was Dorothea B. N. Nixon, otherwise known as Dorothy 
B. N. Nixon, of sound mind and capable of executing a valid 
deed or contract, at the time of the alleged execution by 
her by mark of said paper-writing dated December 13,1924. 

They answer *^ Yes,*^ 

In answer to the Third Issue: 

Was the execution by mark by Dorothea B. N. Nixon, 
otherwise known as Dorothy B. N. Nixon, of said paper¬ 
writing dated December 13, 1924, procured by the exercise 
of undue influence practiced upon her by Eleanor Pritchard 
Stone or by any other person or persons. 


They answer **No,** 
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Docket Entries, 

1927, Jan. 20. Verdict sustaining will. 

Witnesses for (Caveators) Plaintiffs 1. 

(Caveatees) Defendants 8. 

Proceedings before Circuit Division No. One of the Su¬ 
preme Court of the District of Columbia, Mr. Chief Justice 
McCoy presiding. 

FRANK E. CUNNINGHAM, Clerk, 
By FRED C. O’CONNELL, Asst, Clerk, 

(Endorsement: Third Minute Entry—^Verdict Sustain¬ 
ing Will. Filed January 20, 1927, James Tanner, Register 
of Wills, D. C., Clerk of Probate Court.) 

23 Memorandum, 

1927, Jan. 25. Motion for new trial by Attorney for 
Caveators filed. Notice given. Date of hearing Feb. 4, 
1927. 

24 Memorandum, 

1927, Feb. 4. Order extending time on motion for new 
trial until Feb. 11, 1927. Consent given. 

25 Memorandum, 

1927, Feb. 11. Order extending time on motion for new 
trial until Feb. 18,1927. Consent given. 

26 Memorandum, 

1927, Feb. 18. Motion for new trial denied by Mr. Chief 
Justice McCoy. 

27 Order Admitting Will to probate and Record, 

Upon motion of counsel for caveatee in this case and upon 
consideration of the prior proceedings herein, it appear¬ 
ing to the Court that, by the verdict of the jury impaneled 
to try the issues framed herein, the paper writing dated 
December 13,1924, filed in this Court on December 26,1924, 
purporting to be the last will and testament of Dorothea 
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B. N. Nixon, otherwise known as Dorothy B. N. Nixon, 
deceased, was sustained and motion of the caveator for a 
new trial of said issues having been by the Court con¬ 
sidered and overruled and the same having been duly certi¬ 
fied. 

And it further appearing to the Court that in her said 
last will and testament, dated December 13, 1924, the said 
Dorothea B. N. Nixon, otherwise known as Dorothy B. N. 
Nixon, named no executor and that Amanda A. Newton, 
petitioner herein for letters of administration cum tes- 
tamento annexo, is the only surviving sister and the 
nearest of kin of said Dorothea B. N. Nixon, otherwise 
known as Dorothy B. N. Nixon, and as such first entitled 
to administration upon her estate, it is, by the Court, this 
23rd day of March 1927, 

Adjudged, ordered and decreed that the said will and 
testament of the said Dorothea B. N. Nixon, otherwise 
known as Dorothy B. N. Nixon, deceased, dated December 
13, 1924, be and the same is hereby admitted to probate 
and record as a will of both real and personal estate and 
as the last will and testament of the said Dorothea B. N. 
Nixon, otherwise known as Dorothy B. N. Nixon, deceased, 
and that letters of administration cum testamento 
28 annexo thereon do issue to the said Amanda A. New¬ 
ton upon her giving an undertaking in the penal 
sum of Twenty-five Hundred Dollars ($2,500), with surety 
approved by the Court, conditioned for the faithful per¬ 
formance of the trust in her reposed. 

And it is further ordered that the caveatee recover 
against the caveators her costs, to be taxed herein, and 
have execution therefor. 

A. A. HOEHLING, 

Justice, 

No objections as to form: 

WILLIAM C. SULLIVAN, 

By GERALD M. JOHNSON, 

GERALD M. JOHNSON, 

Attorneys for Dorothy M, Johnson 
and Rosalie Sunderland Wygant, 

Caveators. 

And thereupon, the caveator, Dorthy M. Johnson, by her 
counsel, in open court, noted an appeal to the Court of Ap- 
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peals of the District of Columbia from the foregoing order, 
which appeal is by the Court allowed, and the penalty of 
her bond on appeal is hereby fixed at the sum of $100 as a 
cost bond. 

A. A. HOEHLING, 

Jnstke, 

(Endorsement: Order admitting will to probate and rec¬ 
ord. Filed March 23, 1927, James Tanner, Register of 
Wills, D. C., clerk of probate court.) 

29 Memorandum. 

1917, April 13. Undertaking on Appeal of Dorothy M. 
Johnson, ($100.) approved and filed. 

30 Memorandum. 

1927, Apl. 13. Bill of Exceptions filed. 

31 Memorandum. 

1927, May 20. Bill of Exceptions submitted to the Court. 

32 Memorandum. 

1927, Sept. 30. Bill of Exceptions signed and settled. 

33 In the Supreme Court of the District of Columbia, 

Holding Probate Court. 

Administration. No. 34019. 

Estate of Dorothea B. N. Nixon, Otherwise Known as 
Dorothy B. N. Nixon, Deceased. 

Assignment of Errors. 

1. The Court erred in refusing to admit in evidence a 
written statement signed by Mary Hiltrude Hall, upon 
which she was examined when her deposition was taken. 

2. The Court erred in refusing to permit Harry T. 
Wilder, to give his opinion as to the value of premises 
3741 Jocelyn Street, N. W., Washington, D. C. 

3. The Court erred in refusing to admit in evidence 
letter dated December 20, 1924 signed Gerald M. Johnson 

3—4654a 
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and addressed to Mrs. Elinor Pritchard Stone. (Cavea¬ 
tors’ Exhibit No. 5 for Identification). 

4. The Court erred in refusing to admit in evidence 
letter dated 25 Dec. 1924 signed Earl E. Stone and ad¬ 
dressed to “Dear Dorothy and Gerald”, and enclosure 
referred to in said letter. (Caveators’ Exhibit No. 6 for 
Identification). 

5. The Court erred in directing a verdict against cavea- 
tort on the third issue framed on the question of undue 
influence. 

6. The Court erred in refusing to grant Caveators’ In¬ 

struction No. 3. 

34 7. The Court erred in refusing to grant Cave¬ 
ators’ Instruction No. 4. 

8. The Court erred in refusing to grant Caveators’ In¬ 
struction No. 7. 

9. The Court erred in refusing to grant Caveators’ In¬ 
struction No. 8. 

10. The Court erred in refusing to grant Caveators’ In¬ 
struction No. 9. 

11. The Court erred in refusing to grant Caveators’ In¬ 
struction No. 11. 

WILLIAM C. SULLIVAN, 

By GERALD M. JOHNSON, 
GERALD M. JOHNSON. 
Attorneys for Plaintiff, Carp.oior, 

Dorothy M, Johnson, 

(Endorsement: Assignment of Errors. Filed Apl. 27, 
1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

35 Filed Jun. 2,1927. James Tanner, Register of Wills, 

D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Administration. No. 34019. 

Estate of Dorothea B. N. Nixon, Otherwise Known as 
Dorothy B. N. Nixon, Deceased. 

Order to Clerk to Prepare Transcript of Ttecord on Appeal, 

The time for filing a designation of record, by the appel¬ 
lant, in diminution of the whole record, having expired, and 
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the parties to the appeal not having entered into any 
stipulation as to what parts of the original proceedings 
shall constitute the transcript on appeal: 

The clerk will please prepare the transcript of record on 
appeal in this cause in compliance with Rule No. V. Para¬ 
graph 1 (a), (fe), (c)f {d)y (e), (/), of the Rules of the 
Court of Appeals of the District of Columbia. 

This appeal was perfected April 13,1927. 

WILLIAM C. SULLIVAN, 

By GERALD M. JOHNSON, 
GERALD M. JOHNSON, 
Attorneys for Dorothy M. Johnson, 

Service of a copy of the foregoing Order to Clerk to 
Prepare Transcript of Record on Appeal acknowledged 
this 2nd day of June, 1927. 

L. RUSSELL ALDEN per J. E. L. 

JOHN E. LASKEY, 

Attorney for Amanda A, Newton, 

(Endorsement: Order to Clerk to prepare transcript of 
record on appeal. Piled Jun. 2, 1927. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

36 Form No. 82. 

Supreme Court of the District of Columbia, Holding a Pro¬ 
bate Court. 

District of Columbia, To wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 35, inclusive, to be 
true copies of the originals of certain papers on file in the 
office of the Register of Wills, Clerk of the Probate Court, 
in case No. 34,019 estate of Dorothea B. N. Nixon, other¬ 
wise known as Dorothy B. N. Nixon, deceased, wherein 
Dorothy M. Johnson is appellant, and Amanda A. Newton 
is appellee, the same constituting a full, true and correct 
transcript of record of proceedings had in said cause ac¬ 
cording to the Order to Clerk to prepare Transcript of 
Record on Appeal, filed therein and made a part hereof. 
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I further certify, That the bond for appeal, in the penalty 
One Hundred dollars, was duly filed by said appellant, and 
approved by said Court on the 13th day of April, A. D. 
1927. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 6th day of 
October, A. D. 1927. 

[Seal Supreme Court of the District of Columbia, Pro¬ 
bate Jurisdiction.] 

THEODORE COCxSWELL, 

Register of Wills for the District 
of Columhia, Clerk of the Probate Court. 

37 Filed Sep. 30, 1927. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

Administration. No. 34019. 

Estate of Dorothea B. N. Nixon, Otherwise Known as 
Dorothy B. N. Nixon, Deceased. 

Bill of Exceptions. 

Be it remembered that the above entitled cause came on 
for hearing before the Honorable Walter I. McCoy, a 
Justice of the Supreme Court of the District of Columbia, 
and a jury on the 18th day of January, A. D. 1927. 

On motion of the attorney for the caveators the Court 
made an order aligning the parties, making the caveators 
plaintiffs, so called, and the caveatees defendants, so called. 
At the beginning of the trial, on motion of the caveator’s 
attorney all witnesses were directed by the Court to retire, 
whereupon all the witnesses, not parties, retired from the 
room until called to testify. 

Whereupon to maintain the first issue, (to wit, ‘‘Was the 
paper writing dated December 13,1924, offered for probate 
herein as the last will and testament of Dorothea B. N. 
Nixon, otherwise known as Dorothy B. N. Nixon, executed 
by her in due form, as required by law.”) upon her part 
joined, the caveatee Amanda A. Ne^^on, called as a witness. 
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Mrs. Mary Jane Thompson, who on direct examination 
testified as follows; That she lives at 3737 Jocelyn Street, 
the second door from where Mrs. Nixon, decedent, lived, 
and upon being shown a paper purporting to be the last 
will and testament in this case, stated that it was in 

38 her, witness’s handwriting; that of the two cross- 
marks in ink on the Will, one under the name 

‘‘Dorthea Nixon” to the left of it and the other to the right 
and over it, Mrs. Nixon signed one or maybe both; but she 
is not certain which one; that she witness signed her own 
name as a witness after Mrs. Nixon made the marks and 
that in the room at the time were Mrs. Nixon; Mrs. Eleanor 
Pritchard Stone; Mrs. Hiltrude Hall and Mrs. Cassell; that 
witness saw Mrs. Cassell and Mrs. Hall each sign their re¬ 
spective names on the paper. 

On cross-examination, the witness, Mrs. Thompson, testi¬ 
fied that she did not know the exact hour when she witnessed 
the Will, but that it was in the morning before noon, she 
thought; that witness wrote the Will at the request of Mrs. 
Stone; that witness wrote the words ‘‘Dorthea Nixon” to 
the Will; that she always called the deceased, “Mrs. 

Nixon”; In answer to the question: 

• 

“Who told you to sign this Will the way you did, “Dor- 
thea Nixon ” ? “ How came you to do that ? ’ ’ the witness re¬ 
plied “I can’t tell.” 

The witness was handed the paper-writing and after ex¬ 
amining it said the examination brought it back to her, that 
she now remembered that Mrs. Nixon made both cross¬ 
marks in ink, the one above the name first; but she, witness, 
said she could recall nothing about the cross-mark in lead 
pencil at the bottom of the paper; that Mrs. Nixon said 
nothing at the time of making the marks; but with her 
glasses on apparently read it, but not out loud; that both 
marks must have been made all at the same time; that wit¬ 
ness does not know whether anybody asked Mrs. Nixon to 
make the second mark, the one below her name or not; 
that at the time the Will was being written Mrs. Hall 

39 and Mrs. Stone were in the room with Mrs. Nixon 
and the witness; that witness wrote the Will just 

the way Mrs. Nixon said it; that there were some negotia¬ 
tions between Mrs. Stone and Mrs. Nixon in connection 
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with the preparation of the Will and that the ear-piece that 
Mrs. Nixon usually used was not used in this conversation. 

In answer to the question: 

“Mrs. Thompson, I think you stated when I was up 
there just now, that this phraseology that is used in this 
paper here (holding up Will in contest) was gotten from 
the lips of Mrs. Nixon! “That is, she told you these rela¬ 
tionships and so forth, that you didnT know them other¬ 
wise!” “Is that what you said!” 

The witness answered: 

“She said it and Mrs. Stone repeated it, and I put it 
down just as it was repeated.” 

The witness was then shown a paper-writing which wit¬ 
ness identified as one she had signed on December 19, 1924, 
six days after she had signed as a witness the paper-writing 
offered in this case as the last Will and Testament of 
Dorothy B. N. Nixon (said paper being later offered in 
evidence and marked “Caveators’ Exhibit No. 7.”) and 
after being cautioned by counsel for the caveatee to read it 
carefully, was examined as to matters contained therein 
as follows: 

The witness (after reading the paper): 

“I think it is just about what I have said isn’t it.” 

By Mr. Johnson: 

Q. “Now, Mrs. Thompson, I call your attention to this 
line: (reading from “Caveators’ Exhibit No. 7”) 
40 “After the Will was written Mrs. Cassell came in.” 
A. “Yes.” 

Q. “I call your attention to this line in here, Mrs. Thomp¬ 
son: “Mrs. Stone dictated the Will and Mrs. Thompson 
wrote it as dictated.” “Is that correct!” A. “I said it 
was just as Mrs. Nixon had said.” 

Q. “I am asking you if that is correct.” A. “It is in 
that way.” 

In answer to the question: “Did anybody ask you to wit¬ 
ness the Will!” The witness answered: “Well I don’t re¬ 
member, they must have or I wouldn’t have done it, or else 
I did it just-” 
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Witness said she was unable to recall whether Mrs. Nixon 
or anybody else requested Mrs. Cassell to witness the Will. 

In answer to the following questions the witness gave the 
answers indicated following: 

By Mr. Johnson: 

Q. “Did Mrs. Nixon talk with Mrs. Cassell?” “I think 
you said she talked with you.” A. “I don’t think she 
talked with her, no.” 

Q. “I will ask you if this is correct: (reading from 
“Caveators’ Exhibit No. 7”) “After the Will was written, 
Mrs. Cassell came in and she witnessed the Will, at whose 
request she does not know”? A. “That is what I said.” 

Q. “(Reading further from “Caveators’ Exhibit No. 
7”) “Except that Mrs. Nixon held no conversation with 
her, but seemed to know her”? A. “She did know 
41 her. ’ ’ 

Q. “But she held no conversation with her?” A. 
“No, my recollection of course, that was clearer than it is 
now. 

By Mr. Syme: 

Q. “I believe you testified that you got this phraseology 
which you used from Mrs. Nixon, and a repretition of what 
she said by Mrs. Stone?” A. “Yes.” 

Q. “Mrs. Thompson, do you remember when I was at 
your house and went into this matter with you—do you 
remember telling me that Mrs. Stone would ask questions 
of Mrs. Nixon?” A. “Yes, I do.” 

Q. “And that Mrs. Nixon would nod her head-” A. 

“Yes.” 

Q. “Or shake her head in negation.” A. “Yes.” 

Q. “And that Mrs. Stone then told you what to write?” 
A. “Yes.” 

Q. “And you wrote in accordance with that?” A. 
“Yes.” 

Q. “Then as an actual fact, you didn’t get the phraseol¬ 
ogy from Mrs. Nixon herself, but from Mrs. Stone?” A. 
“Mrs. Nixon said it.” 

Q. “Would Mrs. Nixon say it or would she shake her 
head one way or the other?” A. “At things she didn’t 
want. ’ ’ 
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Q. “Anything she didn’t want she would shake her head 
in negation I” A. “Yes.” 

42 Q. Would she actually say—did she actually give 
you the phraseology, or did Mrs. Stone get the 

phraseology from the movements of Mrs. Nixon’s head and 
transmit it to you?” A. “Well, now, not only through her 
head but in her telling her. 

Thereupon to further maintain the said first issue, upon 
her part joined, caveatee called as a witness, Mrs. Minnie 
Cassell, who on direct examination testified as follows: 
That she lives at 5307— Connecticut Avenue; that her 
sleeping porch faces Mrs. Nixon’s front porch; that she 
had known Mrs. Nixon probably six or seven years; that 
on the morning the Will was written, December 13, 1924, 
she noticed from her said porch, the nurse go and ring the 
bell on each side of Mrs. Nixon’s house, and she didn’t get 
any response from either side, so witness went over to Mrs. 
Nixon’s house and asked whether she could be of assistance 
and was admitted by Miss Newton, Mrs. Nixon’s sister; 
and identified Miss Newton in court as the person who 
answered the dooc? bell when she called at Mrs. Nixon’s 
house. 

In answer to the question: 

Q. “And then what happened?” Replied: A. “And she 
said, 1 could be of assistance; that I could witness Mrs. 
Nixon’s Will, and I went up stairs.” 

Upon being questioned further witness explained that it 
was Mrs. Hall the nurse who told her she could witness 
Mrs. Nixon’s Will, said nurse being also in the hallway of 
the house; that when witness went up stairs where Mrs. 
Nixon was, Mrs. Stone, Mrs. Thompson and Mrs. 

43 Hall were also there; In answer to the question: 

Q. “What, if anything, happened as betwen you 
and Mrs. Nixon?” 

Witness replied: 

A. “Nothing, only when I went into the room and went 
to the bed, Mrs. Nixon smiled at me and they asked her to 
to sign. They brought her a pen and asked her to sign her 
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will, and she motioned for her glasses, and they waited 
until she got her—they gave her her glasses and she read 
the will herself.’^ 

The witness then identified the paper-writing offered in 
this case as the last Will and Testament of Dorothy B. N. 
Nixon, as the paper that Mrs. Nixon read and stated that 
Mrs. Nixon was unable from weakness to sign her name 
but “signed a cross to the right”; and that then witness 
immediately left the house; that when Mrs. Nixon made 
the cross Mrs. Stone, Mrs. Hall and Mrs. Thompson were 
in the room; that then witness signed the paper; then 
Mrs. Thompson and then Mrs. Hall signed; that witness 
saw all sign and that all signed in the presence of Mrs. 
Nixon, after Mrs. Nixon had put her mark on the paper, 
and all signed in the presence of each other. 

In answer to the question by Caveators’ attorney, Mr. 
Johnson: 

Q. “Do you recall who made the one to the left under 
the name, if you have any recollection about it!” 

The witness replied: 

A. “I think Mrs. Stone did—if I have any recollection— 
she said her aunt could not sign her name. Mrs. Nixon 
was so terribly deaf it was hard to make her understand 
and she said that she could not sign her name but would 
make a cross.” 

44 In answer to the question by caveatee’s attorney: 
Q. “Is not this pencil one the one that Mrs. Stone made?” 

The witness repied: 

A. “I could not tell you about that. I know this was the 
one Mrs. Nixon made. I could not tell you about that one.” 

On cross-examination the witness testified in answer to 
the question, by Mr. Johnson: 

Q. “How long were you in the house?” A. “I told you 
before when you came to my house that I was there simply 
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long enough to sign it and went right out, it was none of 
my business.^’ 

Q. “How long did you then stay?’’ A. “Ten or fifteen 
minutes, long enough for Mrs. Nixon to read the will.” 

The witness then stated that she recalled the visit of Mr. 
Gerald M. Johnson at her house one night shortly after 
Mrs. Nixon died, in which Mr. Johnson produced to her the 
paper-writing witness testified she had seen Mrs. Nixon 
sign and which witness had signed, and requested her to 
tell him, in her own words the circumstances under which 
the said paper-writing was executed and that witness made a 
statement and Mr. Johnson took some memoranda on paper 
and that he afterwards called on her with a typewritten 
paper and requested witness to sign it, which sue did after 
reading it; witness then identified the paper last above re¬ 
ferred to and her signature thereon; but disputed that she 
had written the date which appeared thereon under her 
signature in the following words and figures, to wit, “Dec. 
19, 24.” Said typewritten paper bearing the signature of 
witness was later admitted in evidence and marked 
45 “Caveators’ Exhibit No. 4.” 

The witness then at the request of caveators’ at¬ 
torney, on a piece of paper handed her, wrote in her own 
penmanship, the same words and figures as appeared under 
her signature on the paper she admitted having sigin'd a 
few days after Mrs. Nixon died, to wit, “Dec. 19, 24.” 

The typewritten paper which the witness had identified 
as one she had signed was then handed to her for her ob¬ 
servation and she was requested to read it before being 
asked to testify concerning the particular contents thereof, 
whereupon after reading said paper, the witness volun¬ 
teered the statement, that she didn’t see Miss Newton going 
to the house next door and that she did not see her go 
outside of the house. In answer to questions the witness 
further testified that when she arrived at the house the 
Will was already written; that Mrs. Nixon motioned for 
her glasses two or three times before they gave them to 
her and someone helped her put them on and she looked 
at the Will and apparently read it, but not out loud; that 
witness was only in the house not as much as fifteen min¬ 
utes ; that someone in the room told Mrs. Nixon if she could 
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not write her name to put a cross there. In answer to the 
questions following, witness made the replies indicated: 

Q. ‘‘Where did she put the mark?” A. “Underneath 
the signature.” 

Q. “ (Reading from paper witness signed, caveators’ Ex¬ 
hibit No. 4.) “Mrs. Stone hollored to Mrs. Nixon to put 
her mark on the paper, and as Mrs. Nixon did not seem to 
understand, I put a cross in lead pencil at the bottom of the 
Will to show her how to make a cross-mark,” is that 

46 correct?” A. “I don’t know that I showed her how 
to make a cross.” 

The original Will was then shown to the witness and the 
cross-mark in lead pencil at the bottom thereof was pointed 
out to her and she was asked, “Who put that at the bottom 
here in lead pencil?” to which the witness replied “I don’t 
know anything about that.” “I only know this one (in¬ 
dicating).” The witness further said that she, witness, 
did not have a pencil in her hand. 

In answer to the questions following, witness made re¬ 
plies indicated: 

Q. “Will you say you did not make that cross?” A. “I 
could not say, because I don’t remember. I simply remem¬ 
ber making the—I did-’t have a pencil in my hand, so I 
evidently could not have made that cross. I made this 
one (indicating) because I had the pen in my hand, but I 
didn’t make this one (indicating). 

Q. “You say they hollored at her?” A. “They had to 
hollo at her because she was extremely deaf.” 

Q. “Now, Mrs. Cassell, was the ear-piece used that Mrs. 
Nixon had ? ” A. “ I could not tell you; I don’t remember. ’ ’ 

The witness was then handed the paper on which she 
had during her cross-examination written the words and 
figures “Dec 19, 24.” and requested to make a cross-mark 
in lead pencil upon it, which she did and the paper was then 
admitted in evidence marked “Caveators’ Exhibit No. 1.” 

The following question was asked and answer iQade as 
indicated: 

47 Q. “ (Reading from paper witness signed, “cavea¬ 
tors’ Exhibit No. 4.”) “Mrs. Minnie Cassell, 5307 
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Coiiiieciicut Avenue, Northwest, Washington, D. C., says 
that about 10:45 A. M., on Saturday, December 13,1924, she 
noticed from her rear a nurse run out of Mrs. Nixon’s house, 
3741 Jocelyn Street, go to the house next door to Mrs. Nix¬ 
on’s on the east, but no one responded, then she saw Mrs. 
Nixon’s sister go next door to Mrs. Nixon’s house on the 
west, but no one came to the door.” “Is that correct?” 
A. “No, that is not. As I told you once before, I didn’t 
see Mrs. Nixon’s sister.” 

Thereupon Mr. Laskey, attorney for the proponent of the 
Will announced that there was another witness to the Will, 
a Mrs. Hiltrude Hall, that he had had a subpoena issued for 
her and that it had been returned “Not found and left no ad¬ 
dress,” that Mr. Johnson took a deposition of Mrs. Hall 
at which time it was stated that she was about to leave the 
city, to depart more than one hundred miles, and would 
probably be gone permanently, and offered that as the rea¬ 
son why he did not have Mrs. Hall in court and announced 
that proponents rest on that formal proof of the Will. 

hereupon the Will was offered and admitted in evidence, 
and the proponents of the Will rested on the case, as to the 
making of the Will. 

Whereupon Mr. Johnson, attorney for the caveators an¬ 
nounced that he desired to read the deposition of Mrs. Hall 
lo the jury; but that it involved other questions, of un¬ 
soundness of mind and undue influence, all mixed up to¬ 
gether and that he had no satisfactory way of sepa- 
48 rating them and also that exceptions had been taken 
which should be passed upon by the Court. The 
Court announced that “I do not know how we are going 
to dissect the deposition, one part may refer to one branch, 
and the other to another branch of the case, but whatever 
goes in will be considered on the question of execution”— 
“and in reading the deposition, I shall assume that where 
an objection is noted, it is not pressed unless it be so stated 
at this time.” Whereupon Mr. Laskey for the proponents 
of the Will announced that “so far as the caveatees are 
concerned, whatever objections are made there, are wa-ved.” 

Whereupon to maintain all the issues upon their part 
joined, the caveators offered as a witness Mrs. Mary Hil¬ 
trude Hall, who by her deposition, taken at Washington, 
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D. C., on the 7th day of April, 1926, in the presence of the 
attorney for the caveators and caveatees, testified as fol¬ 
lows : that she lived at the Ambassador Apartments in De¬ 
cember, 1924; that she attended, in the capacity of a nurse, 
Mrs. Nixon at 3741 Jocelyn Street, Northwest, Washington, 
D. C., in the first half of the month of December, 1924; that 
she did not remember on what day she came on the case or 
the day she left; that she was not with Mrs. Nixon when 
she died; that she was the day nurse and that there was a 
night nurse, a Miss Brisker; that Dr. Henderson was in at¬ 
tendance upon Mrs. Nixon and Dr. Swormstedt came once 
in consultation with Dr. Henderson; that she last saw Mrs. 
Nixon alive on the 13th day of December, 1924, at 7:30 P.M.; 
that she left the Nixon house at that time and reported there 
the next morning at 7 ;30 A. M., and learned that Mrs. Nixon 
was dead; that the undertaker had already been to the 
house; Miss Newton was the only person at the house when 
witness arrived at the Nixon home on the morning of 
49 the 14th of December, 1924; that Mrs. Stone was at 
the Nixon home on the day before when witness left, 
but was not there on the morning of the 14th of December 
when witness arrived there at 7:30 o’clock, A. M.; that no 
explanation was made by Miss Newton as to why Mrs. Stone 
was not there, except that she had gone home; that witness 
had never seen Mrs. Stone before the morning before Mrs. 
Nixon died, when she arrived there at about 9:00 o’clock, 
A. M., from Boston witness was told. 

In answer to the question, by Mr. Johnson: 

Q. ‘ ‘ On the morning when Mrs. Stone came to the Nixon 
home did Mrs. Stone make any inquiry of you as to whether 
Mrs. Nixon had said anything to you about making a will!” 

Witness replied: 

A. ‘‘No.” 

Whereupon a paper-writing was shown to the witness and 
she was asked whether the signature at the bottom thereof 
was hers, to which she replied: ‘ ‘ That is my signature, but 
Mr. Johnson, I want to say the night you came in and I 
signed that thing I didn’t thoroughly read that paper. I 
am not going to get pinned up with this thing for nothing, 
I will tell you right now. I am not under any obligation to 
this paper.” 
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AVhereupon after handing the paper to counsel in attend¬ 
ance for the caveatee, for their examination, the following 
was read from said paper, to wit: ‘‘Mrs. Stone asked me if 
Mrs. Nixon had said anything about making a will” and 
witness was then asked, whether she wished after the read¬ 
ing of the foregoing, to change her testimony and she re¬ 
plied : 

A. “Mr. Johnson, I didn’t read that paper.” 

50 Q. “You did not read it?” A. “No, sir, I didn’t. 
I glanced over the paper. You assured me there 

would be no trouble, just so Mrs. Johnson would get some 
money. My husband was there.” 

The witness further testified that there was a telephone 
in the house and that it was located on the first fioor of the 
house; that Mrs. Nixon was on the second floor in the front 
room, in bed; that she was deaf and usually used an in¬ 
strument to aid her hearing; that it was possible to conduct 
a spoken conversation within a few feet of Mrs. Nixon 
without her hearing any of it. But the day before she 
died Mrs. Nixon’s hearing was pretty good without using 
an instrument, several times. 

In answer to the following questions, the witness made 
the indicated answers: 

Q. “Did you use the telephone at the Nixon home at the 
request of Mrs. Stone, shortly after Mrs. Stone inquired 
of you concerning a will?” A. “I don’t remember.” 

Q. “Did you telephone for some ice cream and some 
flowers for Mrs. Stone over the telephone?” A. “I think 
I did.” 

Q. “While you were using the telephone was Mrs. 
Stone alone with Mrs. Nixon?” A. “I don’t remember.” 

Q. “When you returned to the sick room did Mrs. Stone 
say anything further about a will?” A. “I don’t remem¬ 
ber. ’ ’ 

51 Q. “Were you asked by Mrs. Stone to write a Will 
for Mrs. Nixon?” A. “Mrs. Nixon wanted a will— 

a piece of paper. ’ ’ 

Q. “That is not an answer to the question.” A. “Well, 
I have to answer it.” 

Q. “That is not an answer, though.” A. “Well, I re¬ 
fuse to answer it, then, because I have to tell-” 
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Q. “Can’t you answer a question whether you were or 
not asked?” A. “Mrs. Nixon pointed for paper and pen¬ 
cil.” 

Q. “I am asking you whether Mrs. Stone asked you any¬ 
thing about it?” A. “No, Mrs. Stone didn’t. Mrs. Nixon 
pointed.” 

Q. “Were you called upon by Mrs. Stone to procure wit¬ 
nesses for a will?” A. “I was sent out to get one per¬ 
son—I was told to go and get Mrs. Thompson; that she was 
w'anted ’ ’ 

Q. “Well, what did you do?” A. “Well, I went to Mrs. 
Thompson’s and Mrs. Thompson was not at home.” 

Q. “Did you telephone to Mrs. Thompson?” A. “No; 
Mrs. Thompson came in later. ’ ’ 

The witness further testified that Mrs. Stone then talked 
with Mrs. Nixon, but witness did not hear all of what either 
said; that Mrs. Nixon did not talk freely but with difficulty 
and that her sentenawces were broken. 

Whereupon the following questions were asked and an¬ 
swers given as follows: 

52 Q. “In Mrs. Stone’s negotiations with Mrs. Nixon 
in the presence of you and Mrs. Thompson, was the 
instrument which Mrs. Nixon usually used to aid her hear¬ 
ing used?” A. “I could not remember that, Mr. John¬ 
son.” 

Q. “Mrs. Hall, didn’t you tell me that this instrument 
was not used?” A. “No, Mr. Johnson, I didn’t. I don’t 
remember ever telling you such a thing about instrument. 
I don’t think I talked about it. You remember—can’t 
help what you have on paper. I don’t remember, because 
you came to see me immediately after her death.” 

Q. Mrs. Hall, you have testified here that you never said 
or didn’t remember whether the instrument which Mrs. 
Nixon used to aid her hearing was used when Mrs. Stone 
was talking to her on the day that the Will was made?” 
A. “Now, listen to me, Mr. Johnson, you never came and 
wrote down anything to me and got my statement. You 
brought that already written to me. You never came to 
my husband with pencil and paper and took anything 
down.” 

Q. “Oh, yes.” A. “Oh, no you didn’t. You presented 
this to me already written up at 1620 one evening, with 
my husband present.” 
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Note.— ‘‘Sixteen-Twenty is the name of an apartment 
building on the south side of R Street, N. W., be- 

53 tween 16th & 17th Streets. The building has no 
other name. See Notice to caveatee’s attorneys of 

the time for taking deposition of the witness, Mrs. Hiltrude 
Hall. The Ambassador Apartments and the Sixteenth 
Street Mansions where witness testified she lived in Decem¬ 
ber 1924 are not in the 1600 Block of any street. 

Q. “Mrs. Hall, I call your attention to this sentence on 
this sheet of paper which you have signed: “In the nego¬ 
tiations between Mrs. Stone and Mrs. Nixon the instru¬ 
ment was not used.’’ “You said that, didn’t you?” A. 
“I don’t remember that, Mr. Johnson, no.” 

Q. “It is in there. Didn’t you?” A. “I couldn’t help 
it. I couldn’t go back and swear to what was said or what 
was not said.” 

Q. “Did Mrs. Stone ask any other person in your pres¬ 
ence to write a will for Mrs. Nixon after you had declined 
to do so?” A. “Mrs. Thompson wrote the will.” 

Q. “Well, did Mrs. Stone ask anybody to write a Will?” 
A. “Mrs. Nixon wanted Mrs. Stone to write on the paper 
her words that she was saying, and Mrs. Stone said: ‘I 
can’t’, and Mrs. Thompson took it. Mrs. Thompson wrote 
it. They asked me and I, point blank, refused to do it.” 

Q. “They asked you. Who asked you?” A. “Mrs. 
Nixon turned over. We were there. Mrs. Stone would 
not write any will; she would not do it, and Mrs. Nixon was 
trying to tell what she wanted, and I said: ‘I won’t 

54 write it’, and Mrs. Thompson then wrote it. Because 
I was a nurse and didn’t have to get into this thing, 

but I certainly have gotten into, I will tell you.” 

Q. “Did Mrs. Thompson write anything?” A. “Mrs. 
Thompson wrote it.” 

Q. “Did anybody tell Mrs. Thompson what to write?” 
A. “Mrs. Nixon.” 

Q. “Mrs. Nixon told her what to write?” A. “She 
whispered what she wanted there. You think Mrs. Thomp¬ 
son would write something Mrs. Nixon had told her not 
to?” 

The caveators’ attorney then read from the paper herein¬ 
before referred to^ bearing the signature of the witness, as 
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follows: ‘‘Mrs. Stone then dictated the will to Mrs. Thomp¬ 
son, who wrote it and signed it, and signed Mrs. Nixon’s 
name to it.” whereupon the witness exclaimed and said, 
“Oh, no, Mr. Johnson; Mrs. Stone didn’t dictate the Will. 
I can’t help what you have there. If I had read that thing 
thoroughly I would have certainly told you different to 
that.” 

Whereupon the witness was handed a photograph of a 
paper-writing, which she said was a correct representa¬ 
tion of the Will of Mrs. Nixon and she identified her own 
signature thereon an- that of the other witnesses, where¬ 
upon the said photograph was admitted in evidence and 
marked “Caveators’ Exhibit No. 1.” 

In answer to the following questions the answers follow¬ 
ing indicated were given by the witness: 

Q. “At whose request did you sign your name to the 
paper? A. “I don’t remember. I think it was Miss 
55 Newton, or someone called me and told me I was 
wanted in the room. I was down fixing something 
for the patient; some broth or something.” 

Q. “Did Mrs. Nixon say anything to Mrs. Cassell?” A. 
‘ ‘ I don’t remember. ’ ’ 

Q. “Mrs. Hall, I call your attention to a statement in this 
same paper to which I have referred a number of times, 
bearing your signature, to this statement;—‘I came up¬ 
stairs with Mrs. Cassell. Mrs. Nixon didn’t say anything to 
Mrs. Cassell.’ ” A. “Mr. Johnson, I was not in the room 
when Mrs. Cassell went upstairs. I don’t know how I could 
have said such a thing as that.” 

Q. “Well, I read another extract from this paper:— 
‘When Mrs. Cassell came to the house Miss Newton and 
I were in the lower hall near the front door. Mrs. Cassell 
asked if there was anything she cauld do, and Miss Newton 
told her yes, that she could go upstairs and witness Mrs. 
Nixon’s Will. Mrs. Stone called out to come on up. I 
came upstairs with Mrs. Cassell. Mrs. Nixon didn’t say 
anything to Mrs. Cassell. ’ After hearing that read and in¬ 
specting the paper, do you wish to make any changes in 
your testimony?” A. “Mr. Johnson, I couldn’t recall all 
that statement”—“It has been a couple or two years since 

5—4654a 


34 


DOROTHY M. JOHNSON VS. AMANDA A. NEWTON. 


I was out there. I was not out there, you must remember, 
but a very short time, and there was a lot of confusion out 
there that morning that they were all there. I couldn’t.” 

Q. ‘‘Now, Mrs. Hall, who placed the cross-mark on 

56 the Will to the right and above the words ‘Dorthea 

Nixon’.” A. “Well, I suppose Mrs. Nixon”- 

Q. “This is the mark I am asking you about, this one, 
(indicating).” A. “Mr. Johnson, I couldn’t tell you one 
mark from another. I know the marks were put there, and 
I know she had the pen or pencil in her hand.’’ 

Q. “Was this mark—now, I am referring to this mark 
that I first asked you about, the one I pointed out to you, 
this mark here above and to the right, I am talking about 
that mark, was this mark made voluntarily or at the re¬ 
quest of any person?” A. “It was made voluntarily, Mr. 
Johnson.” 

Q. “I call your attention, ^Irs. Hall, to an extract from 
this same paper that you signed, in these words:—‘Mrs. 
Nixon was told by ^Irs. Stone to make a cross, and Mrs. 
Cassell made a lead pencil cross at the bottom of the paper 
to show Mrs. Nixon what was required. Mrs. Nixon made 
two crosses, the first to the right of her name and at the 
request of ^Irs. Cassell made the other cross to the left of 
her name and under it.’ ” A. “^Ir. Johnson, I couldn’t 
remember who made those crosses to save my life.” 

The witness further testified that when witness signed 
her name to the will ^Irs. Nixon was in bed, propped 

57 up; that she had been out of bed the day before, and 
only went to bed the day before she died; that the 

evening before that she had been in and out of the bed to 
the chair; the witness had gotten her out a number of 
times; that she was physically weak as no doubt she 
would be as she died the next day; that from the first day 
witness came on the case Mrs. Nixon’s respiration was not 
normal, that she breathed with difficulty. Witness further 
testified that while she was in attendance upon Mrs. Nixon 
she met Mrs. Nixon’s niece, Dorothy ^I. Johnson, at the 
Nixon home; that ^Irs. Johnson was there every day and 
spent considerable time there each day; that Mrs. Nixon 
seemed to be friendly to ^Irs. Johnson and wanted to have 
her around and called her “Dora”; That Mrs. Johnson 
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was at the Nixon home on the day the Will was made, but 
that as far as witness could remember Mrs. Johnson came 
to the house after the will was made; that the Will was 
made in the morning probably between eleven and twelve 
o’clock; that after the will was made witness said nothing 
to Mrs. Johnson about the will and did not hear anyone else 
say anything to Mrs. Johnson about the Will; that Mrs. 
Johnson and Mrs. Stone and Miss Newton seemed very 
friendly to each other. 

Upon being asked who took charge of the Will after it 
was executed the witness first replied:—‘‘I don’t know.”; 
but upon being asked: 

Q. ‘‘Do you remember delivering the paper to Miss New¬ 
ton the day following the funeral?” 

witness replied: 

A. “No, I remember this—I had forgotten that—I re¬ 
member the Will being put in my hand. I took it from 
either Mrs. Nixon or Mrs. Thompson, and I told Miss 
58 Newton that the Will I had put in a magazine up¬ 
stairs, the Geographic, I think. Magazine, and that 
was the end of it. Miss Newton I am sure, got it after¬ 
wards, because I left, and when I left the house I left the 
Will upstairs.” 

Q. “Then you didn’t take it from the premises?” A. 
‘ ‘ I should say not. ’ ’ 

Witness further stated she was at the house the day after 
the funeral to see Miss Newton; but only to get her check. 

' The witness testified further that she was unable to say 
whether Mrs. Nixon read any newspapers or other things 
during the time she was in attendance upon her or whether 
anybody read to her; that she talked to witness only a little 
the first few days about some things, and about selling a lot 
she told witness; but did not talk about current news that 
might be in the newspaper; that Mrs. Nixon was a very 
obedient patient not difficult to control. 

Upon being asked whether she ever heard Mrs. Nixon 
speak the names of persons, some of whom were in the same 
room with her or on the premises at the time, and some not, 
without making any sentence concerning them, the witness 
replied: 
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A. ‘‘She said that Mr. Johnson, she expected Mr. John¬ 
son one day to attend to some matter in regard to a lot. 
She told me about that. I was there the first or second day 
when she spoke to me of that, and then she didn’t say any¬ 
thing more about it.” “She asked about your wife coming 
and she asked about you, and I think just the family, that 
was all. Miss Newton, she would ask for, and she would 
go out a number of times. ’ ’ 

59 Q. “Well, did you ever hear her speak any of these 
names without any sentence connected with them— 

just mention a person’s name?” A. “Yes, I have heard 
her talk about you people. Saying: ‘Have they come,’ or 
‘are they coming?’ something like that. That was about 
the end of that.” 

Whereupon the caveators’ attorney offered in evidence, 
for the purpose of contradicting the witness, Mary Hiltrude 
Hall, the paper-writing from which excerpts had been read 
to her during her examination, and which she admitted hav¬ 
ing signed, but the offer was opposed by the caveatee’s at¬ 
torney on the ground that the paper had not been offered in 
evidence at the time of the taking of the deposition of the 
witness Hiltrude Hall, when she might have been cross- 
examined about it and the opposition sustained by the Court, 
because the paper was not offered in evidence at the time 
the deposition was taken, to which ruling of the Court the 
caveators by their counsel then and there noted an excep¬ 
tion, which was by the Court allowed and duly noted and 
entered upon its minutes, and the said paper was marked 
“Caveators’ Exhibit No. 3 For Identification.” 

Upon cross-examination the witness testified she had not 
known Mrs. Nixon before she went to nurse her and that 
she was on the case about four or five days. 

Whereupon to further maintain the issues upon their 
part joined, the caveators offered as a witness James Ezra 
Troth, who on direct examination testified as follows: That 
he is cashier of the Chevy Chase Savings Bank and a notary 
public; that Mr. Gerald M. Johnson came to the bank on the 
9th of December, 1924 and was introduced to him by a 

60 real estate man by the name of Kemor; that the next 
day he accompanied Mr. Johnson to the home of Mrs. 
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Nixon, 3741 Jocelyn Street, N. W., that Mr. Johnson told 
witness there were two papers to be acknowledged by Mrs. 
Nixon, that one of the papers was a deed of conveyance to 
consum-ate an old real estate transaction that she and her 
husband, who had since died, had agreed to make some 
seventy days before; that there was a contract which Mrs. 
Nixon had signed and a deposit taken by her husband, that 
Mr. Johnson was not at all interested, not the broker, and 
that the other paper she was to acknowledge had not yet 
been explained to her. The nature of this other paper wit¬ 
ness stated he did not know because he didn’t remember 
seeing the contents, although the paper was shown to him; 
witness didn’t remember the time of day he went to Mrs. 
Nixon’s house, whether it was the morning or just mid-day; 
that he and Mr. Johnson went up stairs where Mrs. Nixon 
was; that Mrs. Nixon had been lying down and the nurse 
got her up; that the paper which witness as a notary public 
took Mrs. Nixon’s acknowledgment of, was presented to her 
by Mr. Johnson who told her what it was and asked her if 
she remembered the transaction about a certain piece of 
real estate and she said she did; that Mr. Johnson had to 
use some kind of an instrument to talk to Mrs. Nixon, be¬ 
cause she was quite deaf; that at first she could not hear 
even with the instrument because there was something about 
the mechanism that had not been adjusted; Mr. Johnson 
tried the instrument out on the nurse and it was discovered 
that a push-button on the ear-piece had not been pushed in; 
that after this adjustment was made Mr. Johnson talked 
with her and witness talked with her; that Mrs. Nixon tried 
to sign her name and the result was unsatisfactory and Mr. 

Johnson told her that she could make her mark and 
61 that the mark would be witnessed by two' people, 
which was done; that the name ‘‘Dorothy B. Nixon” 
was signed by Mr. Johnson and witnessed by Gerald M. 
Johnson and Hiltrude Hall; that in the room at the time the 
deed was executed, in addit^ion to himself and Mr. Johnson 
and Mrs. Nixon, there were present the nurse Mrs. Hall and 
Miss Newton, the sister of Mrs. Nixon; the witness then 
identified the paper, the acknowledgment of which he took 
and the same was introduced in evidence and marked “Ca¬ 
veators’ Exhibit No. 2” and handed to the jury by the 
caveators’ counsel who said “Now, gentlemen, I want to 
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offer you this deed in evidence. The grantor’s name in this 
deed is given as ‘Dorothy B. Nixon.’ The attempted sig¬ 
nature is ‘D-o-r-t-h-y-h-y-h-’ and then an attempted ‘h.’ 
This is the attempted signature (indicating).” Witness 
testified that in reference to the other paper which Mrs. 
Nixon was to sign, that as he remembered it, Mr. Johnson 
asked Mrs. Nixon whether she knew anything about the 
other paper that was to be signed and she didn’t seem to 
know anything about it at all, and Mr. Johnson said to 
witness he thought it better not to try to have her sign it, 
as she didn’t know or didn’t seem to know, what was in the 
paper. Witness further testified she did know what was in 
the one she acknowledged because I talked to her about it 
and asked her if she acknowledged the paper and knew the 
contents of it. 

On cross-examination witness testified that Mr. Johnson 
did not ask Mrs. Nixon to sign the second paper. 

On re-direct examination witness testified that Mr. John¬ 
son had told witness that the second paper had not been 
explained to Mrs. Nixon and that he was going to explain 
it to her before she executed it; that on account of her con¬ 
dition we didn’t take it up; that there was no at- 
62 tempt on the part of Mr. Johnson to get Mrs. Nixon 
to sign the second paper. 

Whereupon to further maintain the issues upon their 
part joined, the caveators offered as a witness, Harry T. 
Wilder, who on direct examination testified, that he lives 
at 3719 Jocelyn Street, Northwest, about seven or eight 
houses from where Mrs. Nixon lived, on the same side of 
the street; that he had known ^Irs. Dorothy B. Nixon about 
seven or eight years; that the last time he talked with her 
was about two or three months before she died; that he no¬ 
ticed at the time she was getting very feeble; that the last 
time and several times he tried to talk to her she was abso¬ 
lutely deaf, couldn’t hear a word; that on the occasions that 
he saw her she would be sitting on the front porch or work¬ 
ing around the lawn, kind of picking up little things. That 
was in the summer. The witness further testified that he 
is a real estate broker and as such was acquainted with 
values of real estate on Jocelyn Street; that he knew the 
house 3741 Jocelyn Street; that it is a duplicate of his own. 
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Witness was then asked by the attorney for the caveators; 

Q. ‘‘What, in your opinion is the value of that houset 
What was the value of it in 1924, approximately, at the time 
she died?^^ 

Upon objection of the attorney for the caveatee to any an¬ 
swer to the foregoing question, the Court asked upon what 
issue the testimony was being offered, the attorney for the 
caveators stated that it was offered on the issue of unsound¬ 
ness of mind. The Court sustained the objection and to 
the ruling of the Court the caveators, by their counsel, then 
and there noted an exception, which was by the Court al¬ 
lowed and duly noted and entered upon its minutes. 

* 

63 Whereupon to further maintain the issues upon 
their part joined, the caveators offered as a mtness 
Mrs. Dorothy M. Johnson, who on direct examination tes¬ 
tified that she is one of the caveators in this suit and that 
she is the wife of Gerald M. Johnson and is also known as 
Mrs. Gerald M. Johnson; that the other caveator, Mrs. 
Wygant is lier sister and lives in Philadelphia, though 
formerly lived in Washington, D. C.; that John Illingworth 
Dalrymple and Alfred Newton Dalrymple, Jr., minors, who 
are parties to this litigation are the sons of witness’s de¬ 
ceased brother, Alfred Newton Dalrymple, of Newark, New 
Jersey; that she and her sister and deceased brother were 
the sundving children of her mother at the time of 
her death; and that her mother was a sister of Mrs. 
Nixon, the decedent. That ^liss Amanda A. Newton 
the caveatee was a sister of Mrs. Nixon and that 
Eleanor Pritchard Stone is the only surviving child 
of her mother, who was another sister of Mrs. Nixon; 
that witness’s mother and Mrs. Stone’s mother both died 
before Mrs. Nixon; that her said brotlier alwavs visited 
Mrs. Nixon whenever he came to Washington and that her 
sister visited Mrs. Nixon in ^lav 1924 when she came to 
Washington, but was not in Washington when Mrs. Nixon 
died or during her last illness; that Emma Nixon is a sister 
of George A. Nixon, deceased, wlio was the husband of Mrs. 
Mrs. Dorothy B. Nixon; that Mr. Nixon died November 
29, 1924 and Mrs. Nixon, December 14, 1924; that both 
died at 3741 Jocelyn Street, N. W. Washington, D. C., and 
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that her aunt Mrs. Nixon lived at the Jocelvn Street house 
about eight years before she died. Witness was then asked 
to state what she knew of ^Irs. Nixon’s general health for 
the twenty years just preceeding her death; but the Court 
ruled there was no need to go into the question of her health 
any further back than caveators claimed there was 

64 unsoundness of mind and requested counsel for the 
caveators to fix a time when he claimed the first 

signs of unsoundness of mind showed themselves and said • 
counsel then fixed such time to be after the death of Mr. 
Nixon, November 29, 1924, as the outside limit for the com¬ 
mencement of any signs of unsoundness of mind, apparent 
to the caveators. 

Witness then testified that to her certain knowledge Mrs. 
Nixon had been using the particular instrument to aid her 
hearing that was partially identified by the witness James 
Ezra Troth, as the instrument through which he talked with 
Mrs. Nixon on the 10th. day of December, 1924, and that it 
was a great aid to Mrs. Nixon in assisting her hearing; 
that ^Irs. Nixon was an educated woman and ordinarily a 
great reader; that she could read and write the English 
language; that about a week or more before ^Ir. Nixon 
died, which was November 29, 1924, witness called at the 
Nixon home and found Mrs. Nixon alone and upon being 
told by Mrs. Nixon that she was expecting a woman to 
call there whom she desired to employ as a maid in the 
house, witness was asked by ^Irs. Nixon to remain and 
assist her in hicring the maid; that witness remained there 
from 9:30 A. M. until about 5:00 o’clock, P. ^I., and while 
there the woman called; but ^Irs. Nixon was unable to talk 
so the woman could understand her nor was the woman 
able to make Mrs. Nixon hear or understand what she said 
and witness at the request of the woman took the matter in 
hand and talked with ^Irs. Nixon through the Accousticon 
which Mrs. Nixon used to aid her hearing and the girl was 
hired bv witness for ^Irs. Nixon and witness remained 
there until after Mr. Nixon came home and told Mr. Nixon 
what she had done in regard to hircing the girl and he 
thanked witness; witness called again the next day and 
remembers having seen her again after Thanks- 

65 giving Day, when \\dtness took her some turkey, 
which Mrs. Nixon ate for lunch and thanked her for 

bringing it, because as she stated to witness, this was the 
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first time in many years that she had no Thanksgiving, 
but neither she or Mr. Nixon were able to go out and get 
any; witness stated she attended the funeral of Mr. Nixon 
and that Mrs. Stone did not; that witness received a tele¬ 
gram from Lieutenant Stone telling her that Mrs. Stone 
would be at witness’ house to stay to go to Uncle George’s 
funeral and then witness received another telegram later 
on in the same day saying Mrs. Stone couldn’t come; that 
after Mr. Nixon died vdtness called on Mrs. Nixon every day 
execpt December 9, 1924, and remained with her from the 
forenoon until about five o ’clock P. M., until she died: that 
on the 8th of December she was alone with Mrs. Nixon all 
day; that in the afternoon Mrs. Nixon while walking from 
the sitting-room to the bath room, fainted and fell; that wit¬ 
ness caught her as she was falling and thus broke the fall; 
that Mrs. Nixon became unconscious and witness called in a 
neighbor who said after looking at Mrs. Nixon that Mrs. 
Nixon was dead: vdtness placed Mrs. Nixon on a couch, 
put a pillow under her feet and gave her a few drops of 
aromatic spirits of am-onia in a glass of water and forced 
it down her throat and in a few minutes Mrs. Nixon came 
to consciousness; witness then called her husband bv tele- 
phone and asked him to get the doctor and to come out to 
the house; that Mr. Johnson arrived shortly and shortly 
after his arrival Dr. Henderson, who had been in attend¬ 
ance upon her for some time arrived. Dr. Henderson told 
witness she had saved ^Irs. Nixon’s life and said Mrs. Nixon 
should have a nurse; that Miss Newton got a nurse, a Mrs. 
Hall, the next day; that after that Miss Newton stayed 
home from her office continuously with her sister 
66 until Mrs. Nixon died; that Miss Newton said she 
realized her sister was exceedingly ill; that the maid 
that witness hired for Mrs. Nixon stayed about a week 
and then she went away and remained away a day or two 
and then returned a while, but was not at the house when 
Mrs. Nixon died; that Miss Newton said to witness that 
she didn’t think Dr. Henderson seemed to be doing Mrs. 
Nixon any good and that she thought we had better call in 
a consulting physician, so Miss Newton called in Dr. 
Swormstedt who came with Dr. Henderson the day before 
the Will was made, the 12th. of December, 1924; that Miss 
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Newton was keeping Mrs. Stone informed as to Mrs. 
Nixon’s condition by writing her letters; that Friday after¬ 
noon, the day before ^Irs. Stone arrived in Washington, 
she telephoned IMiss Newton and asked how ^Irs. Nixon 
was and Miss Ne^\i;on answered that if she wanted to see 
her alive she must come right away, that we had had a con¬ 
sultation of doctors and she could onlv live until the next 
day; that Mrs. Stone arrived at Mrs. Nixon’s house Satur¬ 
day morning; that Mrs. Nixon had difficulty in speaking for 

two or three davs before she died and had very little to 

« * 

say, and was breathing very very hard; that in talking her 
sentences were incomplete and she would leave out words. 

Witness recalled, in answer to questions, that on the 
nth dav of December Miss Newton asked Mr. Johnson 
in her presence how Mrs. Nixon’s estate would be divided 
in case there was no will; that she had been looking for 
a will and did not think there was one, that her sister had 
been talking and saying she wanted Emma Nixon to have 
$500. and then she would say she wanted Enuna to have $45. 
and she wanted Mrs. Stone to have the silver and the china 
closet but didn’t say anything about her own sister or her 
other nieces or anybody else; that Mr. Johnson told 
67 Miss Newion that if Mrs. Nixon left no Will that 
she. Miss Newton, would receive one-third of the 
estate, that Mrs. Stone would receive one-third and that 
Mrs. Wygant and Mrs. Johnson would get their mother’s 
share, which was a third; that witness then asked her hus¬ 
band, if her brother’s children would not be represented 
and Mr. Johnson replied yes that he did not have them in 
mind, that they would get a third of my mother’s share and 
we would get that much less; that Miss Newton said she 
didn’t see why the nephews needed to have anything: wit¬ 
ness further recalled that Miss Newton asked Mr. Johnson 
to go — the Washington Loan and Trust Company and the 
Second National Bank and make inquiry if they liad a will 
of Mrs. Nixon. Witness further testified that she was at 
Mrs. Nixon’s house on December 13,1924 the day the Will 
was made; that she arrived there at about 11:30 in the 
morning and was admitted by Mrs. Hall, the day nurse; 
that she went at once upstairs to the room where Mrs. 
Nixon was and that Mrs. Stone was there in the room; that 
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Mrs. Stone kissed witness and said witness was looking 
well and asked some questions how the family were and so 
forth. Then witness went over to the bed and looked at 
her aunt Mrs. Nixon, but she did not seem to recoginize 
witness at all; witness asked her cousin Mrs. Stone how 
long she was going to stay and Mrs. Stone replied she 
was going home that night; vdtness told Mrs. Stone that 
her aunt was very ill and dying and asked her if she were 
not going to stay for the funeral; that Mrs. Stone said she 
was going right back home whether her aunt lived or died; 
that witness was at the Nixon home on December 13th. 
from about 11:30 A. M. to about five o’clock, P. M. and dur¬ 
ing that time Mrs. Nixon did not seem to recognize 
68 witness, did not speak to witness nor to anybody 
alse, she was breathing very hard. It was very dif¬ 
ficult for her to breathe at all; that occasionally Mrs. 
Nixon would look around and act as if she was trying to 
say something, but she didn’t say anything; that shortly 
before witness left the Nixon home on the said afternoon 
of December 13, 1924, Mrs. Nixon in a very, very faint 
whisper said ‘‘Dora” and she said “Gerald” and witness 
went closer to the bed where Mrs. Nixon was and said “I 
am here,” but Mrs. Nixon didn’t seem to recognize witness 
after she had called witness’s name and made no response 
to witness; that when witness went close to the bed-side 
of Mrs. Nixon and said “I am here” and got no response, 
Mrs. Hall, the day nurse, said to witness “Mrs. Johnson, 
whatever she says to you, why it doesn’t make any dif¬ 
ference because she doesn’t know what she is saying”; that 
when witness first arrived at the Nixon home on the 13th. 
day of December 1924, Miss Newton was not at the house, 
she had gone to a store, but returned to the house in about 
a half hour and remained there the rest of the day, and 
during the whole time witness was at the Nixon home on 
the 13th. day of December 1924, neither Mrs. Stone nor 
Miss Newton or anybody else told mtness that a will had 
been executed there that day; that when witness left the 
Nixon home on the said 13th. day of December, Mrs. Stone 
said to witness “Cousin Dorothy, I will call you if Auntie 
Doll dies,” but witness was not called by Mrs. Stone. 
Upon being asked the question: 

Q. “How did you learn of the death of your aunt?” 
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the Court ruled that it did not make any difference and the 
witness was not permitted to answer. 

The witness further testified that there was a night nurse 
and a day nurse in attendance upon Mrs. Nixon; that 

69 from witness’s observation of Mrs. Nixon from the 
time Mrs. Nixon’s husband died to the time Mrs. 

Nixon died witness was of the opinion that Mrs. Nixon 
was of unsound mind on the 12th day of December, 1924, 
the day before the Will was made and of unsound mind 
on the 13th day of December 1924, the day the will was 
made, when witness saw her at about 11:30 o’clock A. M. 

On cross-examination witness testified that she knew, 
from Mrs. Nixon telling her, about a week after her hus¬ 
band died, that she had employed witness’s husband to 
represent her in the matter of her husband’s estate; that 
witness approved of that action on the part of Mrs. Nixon 
and did not think it evidence of insanity; but that the em¬ 
ployment occurred some days before Mrs. Nixon told wit¬ 
ness of it and at the time Mrs. Nixon told witness of the 
employment Mrs. Nixon was then in the opinion of the wit¬ 
ness enfeebled in mind, to some extent; that witness had 
heard that Mrs. Nixon on the 10th day of December had 
transferred a lot that she owned on Wisconsin Avenue; 
that she heard it from her husband; that her husband had 
acted in the matter, but was not the real estate dealer; that 
her husband had told her that Mrs. Nixon had executed the 
deed, but that she was unable to write her name correctly; 
that she wrote “Doth” and a “y” and a “loop” and a 
“y”; that she did not discuss with her husband upon learn¬ 
ing of the execution of the deed, the mental capacity of 
Mrs. Nixon to make the deed and did not express an opinion 
that Mrs. Nixon was incompetent mentally. 

On re-direct examination the witness testified that Mrs. 
Nixon had told her that she and her husband had some 60 
or 70 days before the death of her husband agreed in writ¬ 
ing to sell the Wisconsin Avenue lot to somebody, for a 
price named in a contract; that witness thought the 

70 way Mrs. Nixon wrote her name to the deed indi¬ 
cated some mental trouble, but not enough to make 

witness believe that she did not know the nature of the 
transaction and what it meant to her, but when it came to 
signing her name she wasn’t capable of doing it, because 
she didn’t succeed in doing it. 
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The caveators then olTered in evidence, without objection 
the paper-writing that the witness for the caveatee, Mrs. 
Minnie Cassell, testified on cross-examination that she had 
signed a few days after the death of Mrs. Nixon and the 
same was admitted in evidence and marked “Caveators’ 
Exhibit No. 4” and handed to the jur}^ for their examina¬ 
tion, after being read to them as follows: 

Caveators’ Exhibit No. 4. ^ 

“Mrs. Minnie Cassell, 5307 Connecticut Avenue N. \V., 
Washington, D. C.. says that about 10:45 A. M., on Satur¬ 
day, December 13, 1924, she noticed from her rear porch 
the nurse at Mrs. Nixon’s house, 3741 Jocelyn Street, go 
to the house next door to Mrs. Nixon’s on the east, but 
no one responded, then she saw Mrs. Nixon’s sister. Miss 
Newton, go to the house next door to Mrs. Nixon’s house 
on the west, but no one came to the door. So I thought 
I might be of assistance and I went over to Mrs. Nixon’s 
house and asked if there was anything I could do. I was 
mot at the door by Miss Newton and the nurse. They both 
said I could be of service as a witness to ^Irs. Newton’s 
will, they needed another witness. 

I went into the sick room, which was the second floor 
front room, saw Mrs. Nixon in bed, she said nothing to me 
but seemed to recognize me. In the room besides ^Irs. 
Nixon were the witnesses who signed the will and Mrs. 
Stone and no one else. 

The vill was already written when I arrived. Mrs. 
Nixon asked for her glasses a couple of times and then 
someone helped her to put them on. She looked at the will 
and apparently read it, but not out loud. 

I was only in the house not as much as fifteen minutes, 
and left without seeing any other persons than those herein 
previously mentioned. 

Mrs. Stone hollered to Mrs. Nixon to put her mark on 
the paper and as Mrs. Nixon did not seem to understand I 
drew a cross in lead pencil at the bottom of the vdll to 
show her how to make a cross. Mrs. Nixon made the cross 
to the right of her name first, then the cross to the left of 
her name. 

MINNIE CASSELL. 

Dec. 19, 24,” 


46 


DOROTHY M. JOHNSON VS. AMANDA A. NEWTON. 


71 The caveators then otTeied in evidence the paper 
on which the witness Minnie Cassell had during her 
cross-examination, in the presence of the jury written the 
words and figures: “Dec. 19, ’24,” and a cross-mark, which 
paper was admitted in evidence and marked “Caveators’ 
Exhibit No. 1—Mrs. Cassell” and read to the jury as fol¬ 
lows: 


Caveators’ Exhibit No 1 —^Mrs. Cassi:ll. 

“X Dec. 19,’24.” 

And while the jury was examining Caveators’ Exhibit No. 
4, the attornev for the caveators handed them the “Cavea- 
tors’ Exhibit No. 1—Mrs. Cassell” and they were requested 
to compare the handwriting of the words and figures “Dec. 
19, ’24” on said exhibit with the same words and figures 
on “Caveators’ Exhibit No. 4” and the cross-mark on said 
“Caveators’ Exhibit No. 1—Mrs. Cassell” with the same 
device at the bottom of the paper-writing dated December 
13, 1924 offered for probate in this case. 

Whereupon the caveators’ attorney announced that is all 
on the subject of unsoundness of mind and execution and 
they would now go on with evidence on the issue of undue 
influence which was stated to be of a documentary char¬ 
acter. 

Whereupon to maintain the third issue, (“Was the execu¬ 
tion by mark by Dorothea B. N. Nixon, otherwise kno^\^l as 
Dorothy B. N. Nixon, of said paper writing dated Decem¬ 
ber 13, 1924, procured by the exercise of undue influence 
practised upon her by Eleanor Pritchard Stone or by any 
other person or persons”), upon their part joined, the cave¬ 
ators called as a witness one of the caveators, Mrs. 
Dorothy M. Johnson, who was shown an envelope and en¬ 
closures which she identified as being intact, and as having 
been received by her through the United States Mail 
72 on or about the time dated, which enclosures Avere 
marked “Caveators’ Exhibit No. 6—For Identifica¬ 
tion.” 

Whereupon the attorney for the caveators requested the 
attorney for the caveatee to produce, in accordance vnih a 
formal demand in writing previously served upon the attor- 
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ney for the caveatee by the attorney for the caveators, a 
letter of December 20, 1924 written by Gerald M. Johnson 
attorney for Dorothy M. Johnson to Eleanor Pritchard 
Stone and mailed and addressed to her. AMiereupon the 
following occurred between Mr. Laskey, attorney for the 
cavcatee and Mr. Johnson, attorney for the caveators: 

Mr. Laskey: “We haven’t the original. We have a copy 
of it.” 

Mr. Johnson: “I have a carbon copy of the original. Of 
course I don’t know whether that (meaning the copy Mr. 
Laskey had) is a copy or not. Have you any objection to 
my using the carbon?” 

Mr. Laskey: “Not on the ground that it is a carbon. 
There may be other objections.” 

The paper said by Mr. Johnson to be a carbon copy of 
the original letter recjuested to be produced was shown 
to the caveatee’s attorney and then marked “Caveators’ 
Exhibit No. 5—For Identification.” 

Whereupon the caveators offered in evidence Caveators’ 
Exhibit No. 6 and Caveators’ Exhibit No. 5, to which, ob¬ 
jection was made by the caveatee’s counsel, to the admis¬ 
sion in evidence of said No. 5, on the ground that it con¬ 
tains self-serving declarations, if nothing else and to the 
admission of said No. 6, on the ground that it is not and on 
its face does not purport to be a statement made by Mrs. 
Stone, which obiections were sustained by the Court and 
the caveators, by their counsel then and there noted an 
exception to each ruling which was by the Court 
73 allowed and duly noted and entered upon its minutes. 

Whereupon the attorney for the caveators an¬ 
nounced that if there was any uncertainty as to whether 
the deposition of Mrs. Stone was to be read to the jury, 
there were certain parts of it he would like to read as ad¬ 
missions and receiving no satisfactory assurance that the 
deposition would be read, the attorney for the caveators 
read parts of said deposition, as follows: 

By Mr. Johnson: “Gentlemen, this is a deposition taken 
by examination of Mrs. Eleanor Pritchard Stone, taken 
in California. I will just read extracts from it. I am read¬ 
ing from page 18, in the 20th line, the end of the line where 
the sentence commences.” 
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By Mr. Laskey: “If I understand you, you are usinji: 
a part of this deposition of ^Irs. Stone, and thereby making 
Mrs. Stone your witness to prove undue influence 

By Mr. Johnson: “No, I am not doing anything of the 
kind. I am using this as an admission on the part of Mrs. 
Stone—an admission against her. 

By Mr. Laskey: “All right, go ahead.” 

By Mr. Johnson (reading from Mrs. Stone’s deposition): 
“I went back upstairs to the room where Mrs. Nixon was 
with Mrs. Hall, and told Mrs. Hall that I would ask Mrs. 
Nixon if she cared to make a will then, before taking the 
trip to Cambridge, Massachusetts. I knew that ^Irs. Nixon 
for years had this dread of making a will, she just 
74 had always dreaded making a will, so T broached the 
subject to Mrs. Nixon, not wanting to frighten her 
at all, and I told her that before people made a journey, 
people made a will and would she care to at the time, and 
Mrs. Nixon replied she would like to make a will at that 
time, and Mrs. Hall got paper and ink for her, and I realiz¬ 
ing that a relative, possibly an interested relative, should 
not write a will so I called to ^Fiss Newton to come in and 
Miss Newton got Mrs. Thompson to come in the house and 
write the will for Mrs. Nixon.” (Reading from page 22 
line 6 of Mrs. Stone’s deposition.) “^Irs. Thompson and 
I and Mrs. Cassell and Mrs. Hall were all around Mrs. 
Nixon’s bed. Mrs. Thompson was seated on the bed with 
the paper and pen prepared to make the will for Mrs. 
Nixon. Of her own volition, Mrs. Nixon commenced and 
spoke of her sister-in-law, ^liss Emma Nixon, saying that 
she wanted Emma, who had been in the hospital, to have 
$500 and then Mrs. Nixon stopped talking, and T said to 
Mrs. Nixon “What about this house. Whom do you wish 
to have the house .should anything happen to you” and I 
continued, “Would vou care for Dorothv to have the house, 
or Rosalie and Mrs. Nixon said “No,” and I then asked 
“would you care to have Aunt Amanda have the house” 
and Mrs. Nixon replied that Aunt Amanda already owned 
a home and then T said, “whom do you want to have the 
house. Aunt Doll” and Aunt Doll replied, “I want you and 
Tootle to have the house.” I explained to ^Irs. Thompson 
that Tootle was my daughter Ellen Newton Stone, and that 
I was Eleanor P. Stone, and then I asked Mrs. Nixon, 


DOROTHY M. JOHNSON VS. AMANDA A. NEWTON. 


49 


‘‘What about your lot on Wisconsin Avenue?” Mrs. 

75 Nixon said ‘‘The lot is sold.” Then I asked, Aunt 
Doll, whom do you want to have the lot money, and 

any other cash that you might have after necessary ex¬ 
penses are paid.” Do you want Dorothy or Rosalie to 
have this money? and Mrs. Nixon said ‘‘No I do not want 
them to have this money, they have never done anything 
for me” and Mrs. Nixon continued “I want Amanda to 
have the money” and I then told Mrs. Thompson Aunt 
Amanda’s full name. Miss Amanda A. Newton and then I 
asked again “Aunt Doll, do you want Dorothy or Rose to 
have the money?” and Doll replied again “No.” Mrs. 
Nixon seemed to be quite tired by this exertion and did not 
mention about the disposition of her personal effects, or 
the appointment of an executor, but she asked for her 
glasses to read what had already been written.” (Read¬ 
ing from page 25, line 16 of Mrs. Stone’s deposition:) 

“Q. Did your Aunt Dorothy Nixon say anything after 
reading the will and before she made the cross opposite her 
name?” “A. I do not recall.” 

(Readingfrom page 27 line 1 of Mrs. Stone’s deposition:) 

“Q. Was any comment made with Mrs. Johnson as to 
the making of the will?” “A. The will was not men¬ 
tioned.” 

“Q. How long was Mrs. Johnson there?” “A. She 
stayed to luncheon, until about four in the afternoon.” 

“Q. When did you leave Washington, D. C., after the will 
was made?” “A. Sunday morning, December 14th.” 

“Q. At about what hour?” “A. About seven o’clock, 
A. M. 

76 Whereupon counsel for the caveators announced 
that is all and rested their case on all issues framed. 

Whereupon counsel for the caveatees moved for a di¬ 
rected verdict upon the issue of undue influence, which 
after argument, the Court announced would be granted 
saying to the Jury: 

“I think, gentlemen of the jury, that I shall have to take 
away from you that one issue on the question of undue in- 
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fluence, for the reasons which you have heard me give. 
That which Mr. Johnson calls my attention to is some evi¬ 
dence perhaps, from which the jury might infer that there 
was some undue influence exercised here, but the other 
evidence in the case is of such a nature, as I have said, that 
I think it would only leave it to the jury to guess whether 
there might have been undue influence in this particular 
case.’’ # # * 

to which ruling of tlie Court the caveators by their counsel 
then and there objected on the ground that the weight of 
the evidence for and against the existence of undue in¬ 
fluence is for the jury to decide and not the Court, which 
objection was by the Court overruled, and to which ruling 
of the Court the caveators by their counsel then and there 
noted an exception, which by the Court was allowed and 
duly noted and entered upon its minutes. 

Whereupon the Court further said: 

The Court: “Yes, and there has been some difficulty 
about verdicts here recently, when other issues were left 
to the jury, so I am going to say to the clerk now that the 
verdict shall be entered as soon as the jury has finished its 
deliberations, that they take the issue out with them 
77 and write their answers, and that is what I will tell 
the jury when the time comes.” 

The Court then asked to see the signed statements of 
Mrs. Hall, Mrs. Cassell and Mrs. Thompson, which had been 
previously referred to during the trial and they were de¬ 
livered to the Court for examination by the Court. 

Whereupon to maintain the issues upon her part joined, 
the caveatee Amanda A. Newton, called as a witness Dr. 
Robert E. Henderson, who on direct examination testified, 
that he is a practicing physician here and had been for some 
years; that he had attended the late Dorothy B. Nixon for 
about a year previous to her death and attended her during 
her last illness; that he had often heard Mrs. Nixon speak 
fondly of Mrs. Stone and as he remembered it spoke of a 
baby; that he had seen Mrs. Nixon several times just be¬ 
fore her death and three times the day before she died; that 
she had been weak physically for some months. 


DOROTHY M. JOHNSON VS. AMANDA A. NEWTON. 


51 


Whereupon to maintain the issues upon her part joined, 
the caveatee, Amanda A. Newton, called as a witness Dr. 
L. B. Swormstedt, who on direct examination testified that 
he is and has been a practicing physican here for forty- 
seven years; that he knew Mrs. Nixon, but had not seen 
her for one or two years until he saw her on the 12th of 
December, 1924; that she recognized him; that he talked 
with her about her condition; that she wanted to know 
whether she would live long enough to see Eleanor; that 
he asked her how long it would be before Eleanor could get 
there, and she said “She will be here tomorrow” and wit¬ 
ness said, ‘ ‘ Oh yes, 1 think you will live to see Eleanor all 
right. Don’t worry about that.” 

Whereupon to maintain the issues upon her part joined, 
the caveatee called as a witness Miss Luba Brisker, 
78 who on direct examination testified that she.is a 
trained nurse, that she was called in that capacity 
in December, 1924, to serve as night nurse to Mrs. Dorothy 
B. Nixon; that she came on the case the night of December 
12,1924 and was with Mrs. Nixon the night before she died 
and the night when she died; that Mrs. Nixon died between 
two and three in the morning on Sunday; that she had never 
known Mrs. Nixon before coming on the case. Whereupon 
the following questions were asked by the caveatee’s at¬ 
torney and answers given as indicated: 

Q. ‘ ‘ How did the old lady greet you ? ” A. “ She held my 
hand and said she was very glad that I am going to take 
care of her, because the day nurse, Mrs. Hall, had been the 
one that she knows was going to take good care of the 
patient. ’ ’ 

Q. “Do you know whether she—did Mrs. Nixon know 
whether or not Airs. Stone was coming there the next morn¬ 
ing?” A. “She did, yes.” 

Q. “How did she seem to receive the news that Mrs. 
Stone was coming?” A. “She was waiting for her. Great 
anxiety. That was the way she impressed me.” 

Q. “What effect did it seem to have upon her?” A. 
“Well, it seemed she was brighter when she knew that she 
was coming.” 

Witness further testified that she left the Nixon home 
Saturday morning at about eight o ’clock and up to the time 
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she left there that there was no indication in any way to 
her that ^Irs. Nixon was of unsound mind; that she did not 
see any more of Mrs. Nixon until Saturday evening 

79 about seven o’clock; that Mrs. Stone was at the 
house when witness came there Saturday evening. 

Whereupon to maintain the issues upon her part joined, 
the caveatee Amanda A. Newton, upon direct exam¬ 
ination testified that she was the only living sister Mrs. 
Nixon had at the time of her death; that the other two sis¬ 
ters, Mrs. Pritchard and Mrs. Dalrymple had both died; 
that witness lives at 1714 Oregon Avenue, Northwest and 
owns the property; that when her sister Mrs. Nixon be¬ 
came very sick witness was sent for and went there and 
stayed the whole time day and night; that she got excused 
from her office; the servant Mrs. Nixon had, left the Sun¬ 
day following after witness came there; that Mrs. Nixon 
was hard of hearing but did not always use her ear-trum¬ 
pet; that a few months before she died Mr. Nixon bought 
her this Acousticon (referring to an instrument of that 
name in court on the counsel table, which had previously 
been exhibited to the jury) but she never cared for it much, 
said it was too heavy, but preferred an ear-trumpet which 
she used for quite a long time, if any strangers would come 
or if she was tired; that Mrs. Nixon didn’t go to bed until 
tw^o or three days before she died; that she received her 
friends especially one from Virginia, a relative of ours, a 
Mrs. Durant, who came to see her after Mr. Nixon died; 
that witness was not in the room where Mrs. Nixon was 
when the Will was made and didn’t see the Will until Mrs. 
Hall walked home wdth witness the morning after the fu¬ 
neral; that witness carried two canary birds from Mrs. 
Nixon’s house to her own and Mrs. Hall helped her; that 
Mrs. Hall delivered the wdll to witness after witness 
reached her own home; that Mrs. Hall said “Here, Miss 
Newton, is the Will of Mrs. Nixon”; that Mrs. Chamberlin 
stayed with witness in Mrs. Nixon’s house after the funeral 
Tuesday, through the night until Wednesday morn- 

80 ing and until Mrs. Hall came; that Mrs. Hall wanted 
her money and witness paid her the amount of money 

shd said was due her and she walked then with me home; 
that after receiving the Will witness ‘phoned to Mr. Gerald 
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Johnson to come to witness’ house to see the Will; that Mr. 
Johnson came and he read the Will in the presence of a 
lady friend there, a Miss Kelly, and witness said ‘‘Gerald, 
here is the Will. Don’t you wish to probate it ? ” He said 
“No, I will see,” and took the Will and carried it away 
with him; that Mrs. Nixon was seventy years old; that her 
sister’s name was Dorothea and her husband always called 
her that or “Dora”; that witness saw Mrs. Nixon every 
day between the date of her husband’s death and her 
death; that witness talked with Mrs. Nixon and Mrs. Nixon 
had no difficulty in hearing what witness said; that Mrs. 
Nixon was accustomed to her voice and she did not use 
the ear-piece; that if Mrs. Nixon was tired or nervous she 
could not hear so well, and then she would listen on the 
ear-trumpet. Whereupon the following questions were 
asked by the caveatee’s attorney and answers given as in¬ 
dicated : 

Q. “Do you recall telling your sister about Mrs. Stone 
coming?” A. “Yes.” 

Q. “When did you tell her that?” A. “The morning, 
Saturday morning that she came.” 

Q. “Whether it was Saturday or some other morning, it 
was the morning Mrs. Stone actually came?” A. “Yes, 
sir.” 

Q. “What effect did that have upon your sister?” A. 

“Why she seemed to brace up-” 

Q. “Were you there when Mrs. Stone arrived?” 
81 A. “Yes, sir.” 

Q. “Did you go into the room with Mrs. Stone at 
the time she first saw Mrs. Nixon that morning?” A. 
“Yes sir, my niece ran right upstairs.” 

Q. “Tell what happened.” A.“She ran upstairs and 
kneeled down by her bed, and my sister saw her bobbed hair 
and said “ I don’t like this”; she put her hands on her head, 
and saw it had been bobbed, and said she didn’t like it.” 

Q. “Had Mrs. Stane had her hair bobbed when your 
sister last saw her?” A.“No.” 

Q. “That was the first time?” A. “That was the first 
time; and she said she had such pretty hair, and she saw 
that it was bobbed.” 

Q. “What happened? A. “And then Eleanor went 
downstairs.” 
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Q. Was there any conversaticn between the two!” A. 
“No sir, she came downstairs, and I had some breakfast 
ready for her, and she said she had not slept a wink when 
she got off the sleeper; she could not sleep on a sleeper, and 
she looked very tired and half sick. And she said, “Has 
Aunt Doll made a Will!” I said. No, I think she wants 
to make one, because she told Mrs. Durant she did”, when 
Mrs. Durant called after ^Ir. Nixon’s death, that she had 
made one will, and intended to make another and give half 
to her sister- 

82 Mr. Johnson (interposing): “I object to the con¬ 
versation.” 

Mr. Laskev: “Yes; don’t give the conversation.” 

Q. “Now go ahead.” A. “Well, we went out to break¬ 
fast and then she went upstairs and said. Aunt Doll, you 
haven’t any flowers; why haven’t you some flowers in 
here”, and then there was some other little conversation, 
and then she asked her, “Aunt Doll, have you made a Will! 
She said “No” and then she asked her, “Do you want to 

make one!” She said “Oh ves.” So then the nurse went 

• 

afters ^Irs.-I don’t think she telephoned to her, but 

went after ^Irs. Thompson, because ^Irs. Thompson lived 
only three doors beyond, and she was not at home at that 
time, but she came in later; and I was downstairs attend¬ 
ing to the kitchen work, as we had no seiwant, and then 
they were upstairs; I was not in the room with them.” 

Witness further testified in answer to question that from 
her observation of her sister she certainlv was of sound 
mind on the 12th. of December 1924 and alwavs was. 

On cross-examination the witness testified she was not 
certain that it was onlv a few months before her death 
that Mrs. Nixon used the Acousticon, because she did not 
remember just when Mr. Nixon bought it, but she did not 
think it was so long as a year and a half or two years; that 
Miss Brisker the nurse came to Mrs. Nixon’s house the 
night of the 12th of December and was there the night of 
the 13th of December until Mrs. Nixon died on the 14th; that 
the dav nurse started on the case the 9th of December; 
that it was the day after ^Irs. Nixon had a fall, when Mrs. 
Johnson testified she was alone with her and wit- 

83 ness was at her office; that Dr. Henderson came to 
see Mrs. Nixon two or three times on the 12th. of 
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December, the day before the will was made and on the 
13th. the day the will was made he called three times. 

Whereupon the follovring occurred: 

Mr. Johnson: If it please the Court, through some in¬ 
advertence on my part, the statement of Mary J. Thomp¬ 
son, which she identified here in Court and was questioned 
upon my myself and Mr. Laskey, was not introduced in 
evidence. Mr. Tjaskey says he does not object to it going 
in for the purpose of contradiction. 

The Court: Well. 

Mr. Laskey: T make no point that he did not introduce 
it at the time; and if it be introduced for the purpose of 
contradicting the witness, Mrs. Thompson, why she having 
said she signed it, I suppose it is admissible for that pur¬ 
pose but for no other purpose. 

Whereupon the signed statement of !Mrs. Thompson just 
referred to was read to the jury as follows: 

Caveators' Exhibit No. 7. 

*‘Mrs. Mary J. Thompson says that she was called by 
telephone at about 11 o’clock A. M. on Saturday, December 
13, 1924, to come to Mrs. Nixon’s house, that there were 
some papers to be signed. Does not know who called her. 
When she arrived was told by Mrs. Stone that Mrs. Nixon 
wanted to make a will. Mre. Stone dictated the will and 
Mrs. Thompson wrote it as dictated. Mrs. Stone showed the 
will to Mrs. Nixon and she put on her glasses and read it 
to herself, not out loud. After the will was written Mrs. 

Cassell came in and she witnessed the will, at whose 
84 request she does not know, except that Mrs. Nixon 
did not and held no conversation with her but seemed 
to know her. Mrs. Thompson wrote Mrs. Nixon’s name 
and Mrs. Nixon made two crosses, at the request of who 
she does not know, but not at her request. The witnesses 
all signed and then Mrs. Nixon put on the crosses. Then 
Mrs. Nixon gave the will to the nurse, Mrs. Hall. Then 
^Irs. Thompson left the house. Did not see any other per¬ 
sons other than the witnesses, Mrs. Stone and Mrs. Nixon. 
Mrs. Stone did not use the ear-piece to talk to Mrs. Nixon, 
Mrs. Nixon’s hearing was very much improved.” 

(Signed) ^ MARY J. THOMPSON. 

“December 19, ’24.” 
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Whereuj)on the attorney for the caveatee announced that 
he proposed to read the deposition of Mrs. Lizzie Durant 
and stated: This is the deposition of Mrs. Lizzie Durant, 
otherwise known as Mrs. Jolin Griffith Durant, taken at 
Culpej)er, Virginia, Noveml)er 13, 1926 by Alden. 

Whereupon the witness, Mrs. Lizzie Durant, by her 
deposition testified as follows: That she lives eight miles 
out of the town of (hilpeper at a place called “The Hills”; 
that she had known Mrs. Nixon about twenty years and 
saw her about three or four times a year, mostly at the 
home of Mrs. Nixon’s sister, Mrs. Pritchard, but at Mrs. 
Nixon’s home also; that witness was acquainted with Mrs. 
Nixon’s husband and both of her sisters, Mrs. Pritchard 
and Miss Newton and her nieces Mrs. Stone, Mrs. Johnson 
and Mrs. Wygant; that witness is not related to Mrs. 
Nixon, except that witness’ sister married a cousin of Mrs. 
Nixon: that witness saw Mrs. Nixon the last time on De¬ 
cember 5, 1924 at Mrs. Nixon’s home, also saw her 
85 the day afterA Nixon died and the day he was 
buried, which was a few days before December 5th, 
saw her also in September 1924 at ^Irs. Nixon’s home; 
that when witness saw Mrs. Nixon on December 5th., she 
saw her for two hours, Mrs. Nixon was eating her lunch 
and entertainimr witness in her room, no one else was pres¬ 
ent except her maid brought her her lunch. MTiereupon the 
follo\Wng questions were asked of the witness by the cave¬ 
atee’s attorney and answers given as indicated: 

Q. “What did Mrs. Nixon discuss with you during your 
visit! (Over objection and exception of caveators to the 
answer.) A. “Well, she discussed how hard it was to give 
up her husband and how she felt that she had been neg¬ 
lected by her niece, Mrs. Johnson, who lived in a few 
blocks from her, and she said too that she did not want any 
of her nieces except Mrs. Stone to have what property she 
had, and that she was going to make her wall, giving Mrs. 
Stone and her little girl her property, share and share 
alike. She said her sister Amanda, had her home and a 
plenty to take care of her, but that she had wanted her to 
share and share alike with Eleanor, but now that Eleanor’s 
baby had come, she wanted Eleanor and her baby to have 
it, share and share alike, and that she was going to change 
her will to that effect; that she did not want her nieces the 
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Dalrymples to have one cent of anything that she had, that 
they had not cared for her and done for her as they should. 
Q. “Did Mrs. Nixon discuss any other topics with 

86 you at that tinie!“ A. “Well, she said that she 
had ’phoned for Mr. Gerald Johnson to come to her 

home that she wanted to talk with him and get him to go to 
the oflSce where her liusband had worked, and bring her his 
papers that were left at the office, some papers about a lot 
some place, she did not know exactly where they were. 
Thought they might be in bank. Mr. Johnson, did not come 
while I was there and it seemed to worry her very much. 
Mrs. Johnson, her niece had not been back to see her since 
her husband was buried.” 

Q. “In your opinion, based on what you saw Mrs. 
Nixon do and what you heard her say during your visit to 
her on December 5, 1924, what was her mental condition 
at that time? A. “All right.” 

Q. “In your opinion was she then capable ^attending to 
business inte-ligentlyf” A. “Yes.” 

Q. “In your opinion was she then capable of making and 
understanding a contract?” A. “She certainly was.” 

Whereupon to further maintain the issues upon her part 
joined, the caveatee called as a witness, Mr. Charles Lee 
Cook, who on direct examination testified that he knew Mrs. 
Nixon manv vears that he saw her the dav after her hus- 
band died and talked with her for two hours; that he saw 
her again and the last time on the day of Mr. Nixon’s 
funeral and talked with her on that day about fifteen or 
twenty minutes; that Mrs. Nixon was quite deaf, 

87 but she did not use her ear-trumpet while he talked 
with her, but understood what was said and made in¬ 
telligent answers; that from what witness observed of Mrs. 
Nixon on the two occas.<?ions referred to, she was of sound 
mind in the opinion of the witness. 

Whereupon to further maintain the issues upon her part 
joined, the caveatee called as a witness Mrs. Mary Jane 
Thompson, who on direct examination testified that she 
knew Mrs. Nixon as a neighbor and had been in and out 
of Mrs. Nixon’s house during Mr. Nixon’s death and burial; 
and saw and conversed with Mrs. Nixon; that she never 

8—4654a 
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used tlie ear-trumpet in talking with Jkirs. Nixon and Mrs. 
Nixon seemed to understand what witness said to her and 
made intel-igent replies; that from the observations of the 
witness of Mrs. Nixon and conversations had with her vdt- 
ness thought she was of sound mind and this applied to 
the dav the will was made as well as before. On cross- 
examination witness stated that on the 13th. day of Decem¬ 
ber, the day the Will was made, witness was in Mrs. 
Nixon’s house not longer than a half hour; that she went 
there because she was called on the teleidione; that she does 
not know who called her; that she just knows she was asked 
to come; but who called her she does not know. 

Whereupon to further maintain the issues upon her part 
joined, the caveatee called as a witness Mrs. Minnie 
Cassell, who on direct examination testified, that she 
guessed she had known Mrs. Nixon about two or three 
years it might have been longer. Whereupon the follow¬ 
ing questions were asked of the witness by the caveatee’s 
attorney and answers given as indicated: 

Q. “During the time you have known her. you frequently 
talked with her?” A. “Yes, sir.” 

88 Q. “Were you at the house and talked to her dur¬ 
ing her husband’s illness and during his death?” 
A. “No.” 

Q. “When was the last conversation you had with her 
prior to the 13th.?” A. “I couldn’t tell you. I didn’t 
visit Mrs. Nixon.” 

Q. “You were there, as it appears, at the time the will 
was made?” A. “Yes.” 

Q. “Now, basing your opinion on what you then observed 
of Mrs. Nixon, what have you to say as to her soundness 
of mind on that occasion?” A. “She was sound enough 
to know what she was doing when she motioned for her 
glasses before she signed her will.” 

Q. “In your opinion, was she at that time of sound or 
unsound mind?” A. “I think she was surely sound when 
she knew what she was doing.” 

On cross-examination in answer to questions the witness 
testified as follows: 

Q. “Mrs. Cassell, did you state that you were in that 
house only ten or fifteen minutes?” A. “I was there long 
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enough for Mrs. Nixon to read her will, and then I signed 
it and went out.” 

Q. “Did you testify that you were in that house not more 
than ten or fifteen minutes?” A. “You asked me that the 
other day. ’ ’ 

Q. “I am asking you now whether you testified to 

89 that?” A. “Mrs. Nixon took a very long time to 
read her will, because she was very slow at it. She 

motioned for her glasses twice before they gave them to 
her, and she put them on—they helped her with them on, 
and she read it.” 

Q. “And you also stated that nobody paid any atten¬ 
tion to her when she asked for the glasses, didn’t you? A. 
“I don’t think they quite understood what she meant.” 

Thereupon to further maintain the issue upon her part 
joined, the caveatee called as a witness Robert H. Read, 
who on direct examination testified, that he is a patent at¬ 
torney, solicitor of patents and knew Mr. and Mrs. Nixon 
many years; that shortly after Mr. Nixon’s death witness 
and his wife called on Mrs. Nixon at her home; that she 
was rather hard of hearing; otherwise we got along quite 
well. In answer to the question: 

Q. “Did she have to use the ear-trumpet while you were 
talking to her? 

the witness replied: 

A. “Yes sir.” 

Witness further testified that Mrs. Nixon apparently 
understood the conversation and replied: that Mrs. Nixon 
was always very actively vigorous minded and that she con¬ 
tinued so down to the last time witness saw her and capa¬ 
ble of making a valid deed or contract. 

Thereupon to further maintain the issues upon her part 
joined, the caveatee called as a witness Mrs. Elizabeth 
Read, who on direct examination testified, that she is the 
wife of the gentleman who just testified; that she knew 
Mrs. Nixon many years; that she and her husband 

90 called to see Mrs. Nixon after Mr. Nixon died; that 
they spent the evening there and she conversed with 

Mrs. Nixon and had no difficulty in making her comprehand 
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what was said by witness and Mrs. Nixon made intelligent 
replies and talked quite a great deal. 

Whereupon the following questions were asked of the 
witness by the caveatee’s attorney and answers given as 
indicated: 

Q. *‘Did she have to use an earpiece to hear you?” 
A. “Occasionally, but I haven’t a very good carrying voice 
and occasionally she had to use it, but frequently she could 
hear me without it.” 

Q. “Now how recently before that had you seen her?” 
A “Oh, maybe a couple of months, probably.” 

Q. “W^ll, basing your opinion upon the conversation you 
had A\dth Mrs. Nixon, and the observation you made of 
her, what have you to say as to her soundness of mind at the 
time you last saw her?” A. “I would say she was just 
as sensible and sane in her mind as I had ever known her to 
be, as she ever was. She was a little harder to make hear, 
but as far as her mind was concerned I didn’t see any 
change between it then and ten years before.” 

Thereupon to further maintain the issues upon her part 
joined, the caveatee called as a witness Miss Sallie K. 
Randolph, who on direct examination testified, that she 
is a clerk in the Register’s Office of the Treasury; that 
she had known Mrs. Nixon many years; that she had last 
seen Mrs. Nixon prior to her death on the Sunday after 
her husband died, he died Saturday, and witness saw her 
again within a few days on the day of her husband’s 
funeral and talked with her both times; that witness had 
no trouble in making her understand as witness had 
91 a mother that was deaf, so understood how to talk 
to deaf people. In answer to the question: 

Q. “Did she have to use the ear-trumpet?” 
replied: 

A. “I am not sure whether she had an acousticon on 
that day or not, but she understood what I said anyway. ’ ’ 

Witness further testified that she knew by the intelligent 
answers Mrs. Nixon made that she understood what was 
said to her. Whereupon the following questions were 
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asked of the witness by the caveatee’s attorney and answers 
given as indicated: 

Q. “Had Mrs. Nixon ever said anything to you with re¬ 
spect to Mrs. Gerald Johnson and Mrs. Stone?” A. “Yes, 
she made a remark one day; she and her husband came to 
the house one Sunday, when they- 

Q. (Interposing.) “Your house?” A. “No, Miss New¬ 
ton’s house and she was talking, and in the course of 
the conversation she said this, that she thought more of 
Eleanor’s little finger than she did of Dorothy’s whole 
body.” 

Q. “Now, basing your opinion upon what you observed 
of Mrs. Nixon on the day of her husband’s funeral, what 
have you to say as to her mind, the condition of her mind 
at the time?” A. “I think her mind was perfectly clear.” 

Q. “Was she of sound or unsound mind?” A. “Sound 
mind.” 

Q. “Was she capable at that time of making a valid deed 
or contract?” (A. “Certainly.” 

On cross-examination the witness admitted she had 
92 not seen Mrs. Nixon any later than December 2nd, 
1924. 

Whereupon the following questions were asked of the 
witness by the attorney for the caveators : 

Q. “Where do you live?” A. “I live with Miss Newton, 
I have lived there since November 1923. My cousin died, 
and I was there with Miss Newton a year before that in 
1919, when Mrs. Pritchard was living.” 

Q. “You live in Amanda A. Newton’s house.” A. “I 
room in her house, yes she is an old friend of mine.” 

Thereupon to further maintain the issues upon her part 
joined, the caveatee called as a witness Miss Mary Smiley 
Nixon, who on direct examination testified, that she is a 
sister of the late George A. Nixon and was a sister-in-law 
of Dorothea B. N. Nixon and knew Mrs. Nixon from the time 
of her marriage; that witness has a sister named Emma 
who had shortly before Mrs. Nixon’s death been to the 
hospital. In answer to the question: 

Q. “When did you last talk with Mrs. Nixon?” 
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the witness replied in substance and effect that it was prob¬ 
ably at least two months before Mrs. Nixon’s death that 
she last saw her. Whereupon with the assurance of the 
attorney for he caveators that they did not claim Mrs. 
Nixon was of unsound mind so far back as two months 
before her death, the attorney for the caveatee announced 
that he would not ask the witness any further questions and 
the witness was excused. 

Whereupon the attorney for the caveatee announced that 
he proposed to read the deposition of Mrs. Eleanor Pritch¬ 
ard Stone, taken November 8, 1926, at Los Angeles, Cali¬ 
fornia. 

Thereupon the witness Mrs. Eleanor Pritchard 
93 Stone, by her deposition testified, that she resides 
at the present time at 541 Paseo del Mar, San Pedro, 
California and regards that as her permanent residence and 
domicile; that in October 1924 and at the time of Mrs. 
Nixon’s death witness was living in Cambridge, Massa¬ 
chusetts; that Mrs. Nixon was a sister of witness’ mother 
and the witness knew Mrs. Nixon all of witness’ life; that 
witness was bom in 1899; that she never lived with h(*r 
Aunt Mrs. Nixon; but while witness lived in Washington 
she saw her every day either by Mrs. Nixon calling at 
her home or by her calling at Mrs. Nixon’s house, but she 
never stayed over night at Mrs. Nixon’s house; that Mrs. 
Nixton lived within walking distance of witness’ house until 
Mrs. Nixon moved to Chevy Chase; that witness was at 
Mrs. Nixon’s house at the time she died, December 14, 1924 
at two o’clock, A M., but was not in the room where she 
died, the second floor front room of 3741 Jocelyn Street, 
N. W., Washington, D. C.; that she never saw Mrs. Nixon 
after Mrs. Nixon died, but left the city at seven o’clock, 
A. M. on December 14, 1924 and returned to Cambridge; 
that witness lived in Washington continuously until August 
20, 1920 on which date she was married and thereafter 
lived in California; that subsequently in 1924 ^vitness lived 
at 40 East Street, Annapolis, Maryland and that while there 
made frequent trips to Washington to see Mrs. Nixon dur¬ 
ing the day returning to Annapolis at night; that witness 
learned of the death of Mrs. Nixon’s husband on the same 
day he died, November 29, 1924, through a telegram sent 
her by Gerald M. Johnson, the husband of her cousin 
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Dorothy M. Johnson, one of the caveators in this case; that 
she at once wrote I^Irs. Nixon “that my home was her home 
and invited her to come to Cambridge as soon as possible”; 
that witness received a reply written by Amanda A. New¬ 
ton for Mrs. Nixon, stating that she would come to 

94 live with us as soon as she could, that Amanda would 
bring her to Cambridge; that that was all the cor- 

-espondence that took place on the subject of Mrs. Nixon 
•Oft coming to Cambridge; that witness at the present time 
has not either of the two letters and does not know whether 
either of them is in existence; that later on Friday the 12th 
of December 1924 witness received a letter from Amanda 
A. Newton stating that Mrs. Nixon’s condition was serious 
and witness immediately made preparations to come to 
Washington, leaving Cambridge that night and arrwing in 
Washington Saturday morning at about nine o’clock; that 
she made the trip alone; that she went directly to her Aunt’s 
home and arrived there shortly after nine o’clock; that 
when witness arrived at the house there were present in 
the house Miss Newton, Mrs. Hall, the day nurse, Mrs. 
Nixon and the witness herself; that Mrs. Nixon was in bed 
in the room that was generally used for the living room, 
being the second floor front room; that shortly after wit¬ 
ness arrived the physican attending Mrs. Nixon arrived; 
that upon arriving at the house the witness went at once to 
the room where Mrs. Nixon was in bed; that Mrs. Hall, the 
nurse was in the room and Miss Newton came in the room 
with witness; that witness remained in the room for about 
an hour, without leaving and Mrs. Hall was also in the room 
during the whole first hour after witness arrived at 
Mrs. Nixon’s home; that Miss Newton did not remain in 
the room continuously but was in and out through the 
entire day; that Mrs. Nixon expresses great joy at seeing 
witness, kissed her and asked whether witness had had a 
pleasent trip and how she had gotten along during the trip 
to Washington, mentioned the death of Mr. Nixon and said 
“Poor George,” talked of her prospective trip to Cam¬ 
bridge and asked the price of a ticket to Cambridge. 

95 In answer to the question: 

Q. “What other subjects, if anything, did you discuss 
during the first hour?” 

the witness replied: 


(i4 nor.oTiiY m. Johnson vs. amanda a. newton. 

A. “That is all. My trip down and then about Mrs. Nixon 
wanting to live with me in Cambridge.’’ 

The witness further testified that after remaining in the 
room with Mrs. Nixon and Mrs. Hall, continuously for one 
hour, without leaving, that witness then left the room for 
a few minutes to freshen up after her trip and then 
returned to the room; that at about half past ten Mrs. 
Thompson and Mrs. Cassell came in together; that during 
the first hour of witness’ visit to ^Irs. Nixon Miss Newton 
was present in the bed room where Mrs. Nixon was only 
a short while when witness first came in and then went 
down stairs to the kitchen; Whereupon the following ques¬ 
tions were asked of the witness by the caveatee’s attorney 
and answers given as indicated: 

Q. “Well, after you returned to the room, after freshen¬ 
ing up a bit, an hour or so after you arrived, what was 
said and done by the parties present in the room?” A. 
“Mrs. Hall said to me: “Mrs. Stone, Mrs. Nixon has been 
repeatedly calling for Mr. Johnson to come to see her.” 

Q. “Who was Mr. Johnson?” A. “Mr. Johnson is Mrs. 
Nixon’s nephew by marriage.” 

Q. “Marriage with whom?” A. “Dorothy Johnson.” 

Q. “Continue your narrative, state, as near as you can, 
the language of*the parties, just what was said, who were 
present at the time when the statements were made 
9G and what was done?” A. “^Mrs. Hall and I were in 
the room and Mrs. Hall told me that Mrs. Nixon 
wanted to see Mr. Johnson that she believed that Mrs. 
Nixon wanted to make a will, that Mrs. Nixon had pre¬ 
viously indicated that she wished to make a Will.” 

Q. “Continue.” A. “^Irs. Hall said that Mrs. Nixon, 
ever since she had come on the case, had talked of what 
she wanted Eleanor to have should anything happen to 
Mrs. Nixon and then when Mrs. Hall had' told me this, 
that Mrs. Nixon wanted to see Mr. Johnson, possibly to 
make a will, I went out of the room down to the kitchen 
where Miss Newton was and asked Miss Newton if Mrs. 
Nixon had made a will and Miss Newton said ‘No.’ I told 
Miss Newton I was going to ask Mrs. Nixon if she did not 
care to make a will and Miss Newton did not hinder me. I 
went back upstairs to the room where Mrs. Nixon was with 
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Mrs. Hall and told Mrs. Hall that I would ask Mrs. Nixon 
if she cared to make a will then before taking the trip to 
Cambridge, Massachusetts. I knew that Mrs. Nixon for 
years had had this dread of making a will, so I broached 
the subject to Mrs. Nixon, not wanting to frighten her at 
all, and I told her that before people made a journey, people 
made a will and would she care to at the time, and Mrs. 
Nixon replied she would like to make a will at that time, 
and Mrs. Hall got paper and ink for her, and I realizing 
that a relative, possibly an interested relative, should 

97 not write a will so I called to Miss Newton to come 
in and Miss Newton got Mrs. Thompson to come in 

the house and write the will for Mrs. Nixon.’’ 

Q. “Did anyone else come?” A. “And as Mrs. Thomp¬ 
son came into the house, Mrs. Cassell, who lived across the 
street, saw Mrs. Thompson come into the house, came over 
also thinking that perhaps she could assist Miss Newton.” 

Q. “At whose request did Mrs. Thompson come over?” 
A. “Miss Newton’s.” 

Q. “Had the doctor called at that time?” A. “He had 
been there before that time.” 

Q. “Did you have any discussion with him as to whether 
she would be able to come to Cambridge?” A. “He told 
me he thought she would not be able to come to Cambridge. ’ ’ 
Q. “Did her mind seem to wander in any way?” A. 
“Not at all. If anything she had a slight hesitancy in her 
speech.” 

Q. “What was her physical condition at that time?” 
A. “I believe she had suffered a partial stroke some time 
before.” 

Q. “Paralysis?” A. “Yes.” 

Q. “Was she able to move her hands?” A. “Not very 
well.” 

Q. “About how old was she?” A. “Must have been 
about seventy-five.” 

Q. “Did she speak to Mrs. Cassell?” A. “She 

98 asked Mrs. Cassell to bring her a bed rest so that 
she could sit more comfortably in the bed.” 

Q. “Well, after Mrs. Thompson and Mrs. Cassell arrived 
please continue your narrative, what was said and done, 
as near as possible in the language of the parties, using 
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the particular language?” A. “^Irs. Thompson and I and 
Mrs. Cassell and Mrs. Hall were all around Mrs. Nixon’s 
bed. Mrs. Thompson was seated on the bed vdih the paper 
and pen prepared to make the will for Mrs. Nixon. Of 
her own volition, Mrs. Nixon commenced and spoke of her 
sister-in-law. Miss Emma Nixon, saying that she wanted 
Emma, who had been in the hospital to have $500, and then 
Mrs. Nixon stopped talking, and I said to Mrs. Nixon 
‘What about this house. Whom do you wish to have the 
house should anything happen to you’ and I continued, 
“would you care for Dorothy to have the house, or Rosa¬ 
line” and Mrs. Nixon said “No” and then I asked “would 
vou care to have Aunt Amanda have the house” and Mrs. 
Nixon replied that Aunt Amanda already owned a home 
and then I said,” “W^hom do you want to have the house. 
Aunt Doll” and Aunt Doll replied, “I want you and Tootie 
to have the house.” I explained to Mrs. Thompson that 
Tootie was my daughter Ellen Newton Stone, and that I was 
Eleanor P. Stone, and then I asked Mrs. Nixon “What 
about your lot on Wisconsin Avenue?” Mrs. Nixon said 
“The iot is sold.” Then I asked, “Aunt Doll, whom do 
you want to have the lot money, and any other cash 
99 that you might have after necessary expenses are 
paid.” “Do you want Dorothy or Rosaline to have 
this money?” and Mrs. Nixon said “No I do not want them 
to have this money, they have never done anything for 
me” and Mrs. Nixon continued “I want Amanda to have 
the money” and I then told Mrs. Thompson Aunt Amanda’s 
full name. Miss Amanda A. Newton and then I asked again 
“Aunt Doll, do you want Dorothy or Rose to have the 
money?” and Aunt Doll replied again “No.” Mrs. Nixon 
seemed quite tired by this exertion and did not mention 
about the disposition of her personal effects, or of the 
appointment of an executor, but she asked for her glasses 
to read what had already been written.” 

Q. “When the document had been written up by Mrs. 
Thompson, what happened next?” A. “Mrs. Nixon asked 
for her glasses and wanted to read the document to see 
what had been written, and her glasses were got for her 
and she read what Mrs. Thompson had written. She was 
not able to sign her name because of this paralysis and 
Mrs. Thompson wrote Mrs. Nixon’s name on the document 
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‘‘Dorthea Nixon” and Mrs. Thompson told Mrs. Nixon 
to sign a cross under the name that Mrs. Thompson had 
written and Mrs. Nixon did this and she signed a cross at 
the place where Mrs. Thompson indicated.” 

Q. “Did they all hear the conversation between your 
aunt and Mrs. Thompson and yourself as to what she 
wanted done with her property I ” A. “Yes.” 

100 Q. “And during all the time the will was being 
made both Mrs. Cassell, Mrs. Thompson, Mrs. Hall 

your aunt, and yourself were present?” A. “We were.” 

Q. “Was Miss Amanda Ne^vton?” A. “Aunt Amanda 
was not in the room.” 

Q. “Did your Aunt Dorothy Nixon say anything after 
reading the will and before she made the cross opposite 
her name?” A. “I do not recall.” 

Q. “Who was the will left with after it was signed?” A. 
“Miss Newton.” 

The witness further testified that after the will was made 
all the parties present at the time left the room except Mrs. 
Hall. That witness did not remain in the room herself 
but went down stairs and ’phoned a gentleman who had 
been her guardian and told him what had happened and 
he asked witness to read it to an attorney who was with 
him and witness did so and the attorney said witness should 
get a certificate from Dr. Henderson who was Mrs. Nixon’s 
physican and who had seen Mrs. Nixon a little while before 
the will was made, as to the sound mental state of Mrs. 
Nixon at that time; that witness after telephoning returned 
to the room where Mrs. Nixon and Mrs. Hall were and 
later Mrs. Dorothy Johnson came in; that Mrs. Johnson 
stayed to luncheon and until about four in the afternoon; 
that the making of a will by Mrs. Nixon was not mentioned. 
In answer to the question by the caveatee’s attorney: 

Q. “When did you leave Washington, D. C., after the will 
was made?” 

the ^vitness replied; 

101 A. “Sunday morning, December 14th, at about 
seven o’clock.” “Mrs. Nixon died at about two A. 

M. of that morning.” 
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Wlicicupoii the attorney for tlu caveatee announced that 
he proposed to read the deposition of Earl E. Stone, taken 
November 8, 1926, at Los Angeles, California. 

Thereupon the witness Earl E. Stone, by his deposition 
testified, that he at present resides at San Pedro, Cali¬ 
fornia, where the ship U. S. New Mexico on which witness 
is serving as a Lieutenant in the Navy is based; that he is 
the husband of Eleanor Pritchard Stone; that he had known 
Mrs. Dorothea B. N. Nixon from about 1915; that he was 
not at Mrs. Nixon’s house at any time during her last ill¬ 
ness; that he visited Mrs. Nixon whenever he was in Wash¬ 
ington or the vicinity; that several times he visited her 
with his wife and little daughter; that the last time he 
visited Mrs. Nixon was about the first of September 1924, 
that he visited her about two hours and his wife and 
daughter were with him; that about two weeks before he 
had made a similar visit to Mrs. Nixon; that he also made 
it a point to visit Miss Newton who did not live in the same 
household with Mrs. Nixon; that Mrs. Nixon on several 
occasions told him in effect that she loved his wife and 
daughter dearly and mentioned that she intended to will 
to my wife one of her prize possessions a cabinet of china; 
that he lived in Washington for a couple of weeks in the 
summer of 1923 and about the same period in the 
summer of 1924, and about three months in 1925; that he 
never heard Mrs. Nixon say anything about Rosalie 
Wygant but that she mentioned to witness on several occa¬ 
sions when he would ask about the family that she seldom 
saw Mrs. Johnson although she lived not more than a mile 
and a half apart at the time of Mrs. Nixon’s death 
102 and for some time previous to that. 

Whereupon to further maintain the issues upon her part 
joined, the caveatee called as a witness Mrs. Edith Nixon 
Chamberlin, who on direct examination testified, that she 
is a sister-in-law of ^Irs. Nixon and a sister of the late 
George A. Nixon, and a sister of Miss Mary Smiley Nixon, 
a witness for the caveatee in this case; that shortly before 
Mrs. Nixon’s death witness’ sister Emma Nixon had been in 
the hospital for a major operation; that witness knew Mrs. 
Nixon during her married life; that witness’ home is in 
Stafford County, Virginia, where she has lived eleven or 
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twelve years; that during those years she did not see much 
of Mrs. Nixon, until the last illness of witness’ said brother 
and then she saw Mrs. Nixon almost daily until she died; 
that witness came to Washington to be with her sister 
Emma, who had returned from the hospital during the ab¬ 
sence of Miss Mary S. Nixon in Panama ; that witness had 
been here only a day or two when her brother George was 
taken violently ill, and then she stayed up there almost 
every day; that ‘‘I think from the time he was taken ill, 
which was the 23rd. of November, if I remember correctly, 
until after her death, I was not away from the house more 
than three days; and during that time I was with Dora 
daily, sat right at her bed; there was nobody that was as 
much ^vith her during that period as I was, because her sis¬ 
ter, Miss Newton, had many things to attend to, and she was 
in and out all the time, and I had nothing to do except to be 
with her, and I stayed there. ’ ’ That witness conversed with 
Mrs. Nixon and the longer witness stayed there the better 
Mrs. Nixon’s hearing grew and she became more accustomed 
to witness’ voice and the ear-trumpet or device was not 
used by Mrs. Nixon and witness knew by Mrs. Nixon’s an¬ 
swers that she understood practically all witness 
103 said; that after Mr. Nixon died Mrs. Nixon ques¬ 
tioned witness at some length as to Emma’s condition 
and the expense connected with it; she asked witness if the 
doctor’s bill had been presented and witness told her it had, 
and she asked witness the amount and witness told her that 
and she said “Emma ought to have some money,” mtness 
supposed she me-nt some of her money—some of George’s 
money and said, “Dora, it seems to me you will need all 
of the money you have got, that we don’t know what is 
going to happen to us; we don’t know when we will be 
helpless and need money for several years” and witness 
said “You will need all the money you have, and I don’t 
think you had better talk about giving it to anyone”; that 
Mrs. Nixon said, “I want Emma to have some money.” 
That witness saw Mrs. Nixon right along every day; that 
the last time she saw Mrs. Nixon was the day before Mrs. 
Stone came; that Mrs. Nixon’s mind w’as absolutely sound 
up to the last moment witness saw her. 

On cross-examination the witness testified she was at 
Mrs. Nixon’s house practically every day between the 
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death of Mr. Nixon and the 12tli. of December; that she 
may have missed two or three days; that she was not there 
on Saturday the 3 3th. day of December 1924, and personally 
knew nothing of what happened there that day. 

Wliereupon the caveators called as a witness Mrs. 
Dorothy M. Johnson, who on direct examination testified 
that she was out to Mrs. Nixon’s home on the 10th. day of 
December and Mrs. Nixon was in bed and that she was in 
bed the whole time from the 10th. until she died, while wit¬ 
ness was there; that she was in bed the 10th., 11th., 12th, and 
13th. days of December, 1924; that Mrs. Nixon was not able 
to dress herself on those days; that witness was at Mrs. 

Nixon’s house every day for two weeks before Mrs. 
104 Nixon died and did not see Mrs. Chamberlin there, 
except maybe two or three days. 

Whereupon the witness was excused and both sides 
rested. 

Whereupon the caveatee offered four requests to charge 
the jury all of which without objection were granted and 
the caveators offered several proposed instructions to the 
jury numbered 1 to 13, respectively, of which the Court re¬ 
fused to grant instructions Numbered 3, 4, and 9 to which 
refusal the caveators in each case took an exception, and 
refused to grant instructions Nos. 7, 8, and 11, except as 
charged, to which refusal the caveators in each instance 
took an exception. All of said exceptions were duly noted 
at the time upon the minutes of the Court. The refused 
instructions, appropriated headed, were in the words and 
figures respectively as follows: 

Caveators* Instruction No, 3 

“The jury are instructed that undue influence is that 
influence which coerces a testator to do that which is 
against his will, or to substitute the will of another for 
his own, and it matters not whether the party or parties 
using this undue influence derive any personal benefit from 
it or not. Whether the free agency of the testatrix is 
destroyed or mastered by physical force or mental coer¬ 
cion, by threats which occasion fear, or by importunity 
which the testatrix is too weak to resist, or which extorts 
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compliance in the hope of peace, is immaterial. In con¬ 
sidering the question, therefore, it is essential to ascertain 
as far as practicable the powder of the coercion on the one 
hand and the liability of its influence on the other, and 
whenever through weakness, ignorance, dependence, or im¬ 
plicit reliance of one on the good faith of another, 

105 the lat-er obtains an ascendency which prevents the 
former from exercising an unbiased judgment, undue 

influence exists.” 

Caveators^ Instruction No, 4 

“The jury are instructed that the existence of confi¬ 
dential relations between the testatrix and the principal or 
large beneflciaries under the will, coupled with activity on 
the part of the lat-er in and about the execution and prepara¬ 
tion of the will, such as initiation of proceedings for the 
preparation of the will or participation in such prepara¬ 
tion, employing the draftsman, selecting the witnesses, con¬ 
cealing the making of the mil after it was made, and the 
like, will raise a presumption of undue influence, and cast 
on them the burden of showing that it was not induced by 
coerfion or fraud on their part, directly or indirectly.” 

Caveators* Instruction No. 7. 

“The jury are instructed that, in determining whether 
testatrix was competent to make a will, you can consider 
the condition of testatrix, her mental and physical condi¬ 
tion at the time, whether she was confined to her bed, and 
whether her will power and independence of mind were 
subdued and weakened by sickness and old age.” 

Caveators* Instruction No. 8. 

“The jury are instructed that, in determining the ques¬ 
tion of testatrix’s capacity, the jury are at liberty to con¬ 
sider whether or not the claims of near relationships have 
been disregarded; and if you find that such claims 

106 have been so disregarded, you may consider that fact, 
in connection with other circumstances of the case 

and give it such weight as, in your sound judgment and 
discretion, you shall think it entitled to.” 
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Caveators* Instriuction No. 9. 

“The jury are instructed that, in case of doul)! as tv) 
the extent of the weakness of mind of the testatrix, if 
any, the reasonable or unreasonable disposition of her 
estate should have much weight in the decision of the ques¬ 
tion as to the validity of the will.’’ 

Caveators* Instruction No. 11. 

“The jury are instructed that if you believe, from the 
evidence, the decedent made any of the cross-marks on 
the paper-writing offered herein as her last will and testa¬ 
ment, you are next to consider whether such mark or marks 
were made voluntarily with intention to sign the instrument 
or whether made in compliance with a demand of some 
other person or persons, without an intention to sign. 

And if you find that there was no intention to sign, your 
answer to the first question should be No.” 

Whereupon the Court charged the jury as follows: 

“Gentlemen of the Jury: In these will contests there 
are termed what are called ‘issues’ to be presented to the 
jury. In plain language that means written questions are 
prepared, and the jury is to have the advantage of having 
those questions before it when it goes out to consider the 
verdict so as to know exactly what the questions are. 
107 A copy of the original questions which have been 
formulated are here and you will take it, and when 
you have determined what answers to make if you will have 
your foreman just put the answer right after the word 
“answer” in each one of them and then sign it when you 
have all agreed those will be presented as the answers 
which you make to the evidence in this case. 

As you have already been told you are directed to find 
and bring in the answer “No” to the third question which 
is here, because, as I have already told you, I believe there 
is not sufficient evidence in the case to justify leaving 
to you the question of undue influence which was raised. 
Just for greater protection I have written in leadpencil 
the word “No” right after that question which has to 
do with undue influence, and I will ask your foreman to 
write in the word “No” after the word “Answer” there. 
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That brings us to the other two issues, both of which are 
for you to consider. 

The first question is: ‘‘Was the paper-writing dated 
December 13, 1924, offered for probate herein as the last 
will and testament of Dorothea B. N. Nixon, otherwise 
known as Dorothy B. N. Nixon, executed by her in due form 
as required by law?’* 

That is the matter of the formal execution of the will. 
Here is what the law is about that, so far as this particular 
case is concerned; that all wills and testaments shall be in 
writing and signed by the testator and shall be attested 
and subscribed in the presence of the testator by at least 
two credible witnesses or else they shall be ut-erly void and 
of no effect. So there are two things; the signing 
108 of the will, by the testatrix in this case, and the 
witnessing of it by at least two witness- in this case 
there happens to have been three. 

The testimony in this case is what you have heard, and 
it is not claimed here that Mrs. Nixon wrote the name 
“Dorothy Nixon” but merely that she made her mark on 
the will—two marks on the will. If Mrs. Nixon put either 
or both of those marks on the will with the intention of 
thereby indicating that that was her signature to the will, 
then so far as the signing of the will is concerned that is a 
sufficient signature. In brief, a person may sign a will as 
any other instrument by putting a mark upon it. 

Then the next question is: Was the will, if signed by Mrs. 
Nixon, intending that that should be her last will and testa¬ 
ment, and witnessed by the subscribing mtnesses after 
Mrs. Nixon had put her mark on the will—if she put it 
on with the intention that I have expressed—of course 
there is no question, as I understand it, here that these 
three people did put their names on the will, but it is also 
necessary that they should have put their names on the 
will as witnesses after the signing by mark of Mrs. Nixon, 
if she did so sign. Those are the things that must be 
established before you can find that the will was properly 
executed: First, that she signed by her mark, intending it 
to be her signature to her will; and secondly, that the wit¬ 
nesses should have subscribed as such after the will was 
so signed. 

10—4654a 
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Now, it is not necessary in the case of an execution of 
a will, this will, that the testatrix should have said 

109 to any one that “this is my will and I ask you to 
sign it as witness thereto.” You may find, if you 

believe the evidence in this case warrants it, what is suf¬ 
ficient signing as a witness at the request of a testatrix, 
this testatrix, that she did request them to sign; that is, 
you may if you find that from all the circumstances in the 
case. 

I do not want to go over again with you what took place 
around the bedside of Mrs. Nixon. You have heard all 
that has been said about that, about her having said that 
so and so was to have her property. I don’t say she did 
say that, or that she said those other things. If you find 
those things took place around Mrs. Nixon’s bedside, you 
may draw the inference from the evidence that they did 
take place, that she requested them to sign this will. So 
on the making of the will, you must first find that she did 
sign it intending it should be a will, and that these witnesses 
witnessed it after she had signed it and that there was 
either an express or implied request that they witness it. 
It is not necessary that the witnesses should even know 
that it was a will; it is not necessary that they should 
know the contents of the will or anything about it at all; 
it is only necessary that they, by express or implied re¬ 
quest of Mrs. Nixon, should have signed it as witnesses. 

Now, on that issue, namely, the issue on the making of 
the will, in the form and manner required by law, the 
burden of proof is upon those who say that the will was 
properly executed. In the phraseology of the law, it is on 
the caveatees; that is to say, it is on Mr. Laskey’s clients to 
satisfy you that by the evidence in the case the wdll 

110 was made as the statute prescribes, and if you are 
satisfied that all the evidence is that way, then your 

answer to the first question should be “Yes,” that the wfill 
was executed in due form as required by law. 

I have been asked to give you certain charges by the 
parties on both sides and I will do so now, about the matter 
of the making of the will—not to change anything 1 have 
said, but just supplementing w^hat I have said and perhaps 
elaborating on it a little further than I have done: 

“You are instructed that if you find the decedent signed 
the paper-waiting offered herein as her last will and testa- 
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ment, you are next to consider whether she signed it after 
the signatures of the witnesses had been placed thereon or 
before; and if you believe the signatures of the witnesses 
were placed thereon before any signature by the said 
decedent, then vour answer to the first question should be 
‘‘No.’’ 

“You are instructed that in the District of Columbia 
the statutory requirement, that a will, to be valid, must 
be signed by the testatrix, is fully satisfied if the testatrix 
placed her mark thereon with the intent thereby of having 
the adoption as her own of the testamentary provisions in 
the will contained.” And in connection with that I want 
to say something which I had in mind to say and did not, 
that it would have made no difference, so far as the sign¬ 
ing of this will is concerned, whether anybody put on the 
words “Dorothea Nixon.” That is a sort of thing that is 
frequently done by others, put the mark without the 
111 words “Dorothea Nixon,” no matter who put it 
there, would have been put there under the circum¬ 
stances which I have stated. 

“You are instructed that it is not necessary for the wit¬ 
nesses to a will to be specifically or verbally requested by 
the testatrix to sign as witnesses, but it is sufficient if the 
witnesses signed under circumstances from wffiich a request 
is implied, and further that it is not required that the sub¬ 
scribing witnesses should know the contents of the paper 
or even know that the paper witnessed by them is a will.” 

“So, taking up the next issue or question, it is this: 
Was Dorothea B. N. Nixon, otherwise knowm as Dorothy 
B. N. Nixon, of sound mind and capable of executing a 
valid deed or contract at the time of the alleged execution 
by her by mark of said paper-waiting dated December 13, 
1924?” 

On that question or on that issue the burden of proof 
is on the other side, that is to say, it is on the side repre¬ 
sented by Mr. Johnson, wffio say that at the time this will 
was executed Mrs. Nixon was not of sound mind; and 
in order that you should answ^er that question “No” you 
must be satisfied by the caveators by a fair preponder¬ 
ance of the evidence that Mrs. Nixon w^as not of sound mind 
at the time she executed the will, if she executed it. If they 
have not satisfied you by a fair preponderance of the evi- 
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deuce on that point, that is to say, if the testimony is evenly 
balanced in your mind, or if as you consider the evidence 
in the case it weighs in favor of finding of sound mind, 
then the caveators have not sustained the burden of proof, 
and your answer to the second question should be 

112 “Yes” in connection with the fact that she was of 
sound mind. 

I think that I can give to you the law about what is the 
test of soundness of mind by simply reading some of these 
instructions which I have granted 

“You are instructed that testamentary incapacity does 
not necessarily require that a person shall actually be in¬ 
sane or an imbecile. Weakness of intellect, whether it 
arises from extreme old age, from disease, or great bodily 
infirmities or suffering, or all these combined, may render 
the testatrix incapable of making a valid will, provided 
such weakness really disqualifies her from knowing or ap¬ 
preciating the nature, effects, or consequences of the act 
she is engaged in.” 

“The testatrix must have sufficient capacity to com¬ 
prehend the character and value of her estate, her rela¬ 
tions to the objects of her bounty and the scope of the 
provisions of her will, and be sufficiently active of memory 
to collect in her mind, without prompting, the particulars 
of the business to be transacted, and to hold them a suf¬ 
ficient lenght of time to perceive their obvious relations to 
each other and be able to form rational judgment with 
relation to them.” 

“In determining the question of soundness or unsound¬ 
ness of mind of testatrix at the time of the alleged execu¬ 
tion of the will in question, you are to consider all of the 
evidence herein, “except some I am going to speak of in a 
minute,” and if you believe from the evidence that at the 
time of making a cross-mark on said instrument, if you be¬ 
lieve she did so, she did not have the mental capacity to 
understand its provisions, then your answer to the issue 
‘Was she of sound and disposing mind at that time!’ 

113 will be‘No’.” 

“I have another request here which I refused ex¬ 
cept as charged, part of which I am leaving out and which 
was substantially charged in the previous charge I have 
given you, which is that you should take into considera¬ 
tion all the circumstances surrounding the making of this 
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will, if it was made, and reach the conclusion that you 
are called upon to reach, as to whether the testatrix was of 
sound or unsound mind.” 

”Another request which I have refused, except as 
charg:ed, has something to do with the question of rela¬ 
tionships. It appears in this case that one of the rela¬ 
tions of Mrs. Nixon—I think perhaps more than one, more 
of them, I guess, have been left out of the will. Mrs.j 
Nixon had a perfect right to do that if she wanted to. She 
could give her property to anybody, just as you and I have 
the right to do, assuming we liave mental capacity enough 
to know what we are doing. If you should think that Mrs. 
Nixon could not have had in mind the existence of some of 
these relatives, or did not have it in mind, in case that her 
mind was so weakened that she was not of sufficient capacity 
to make a wall, why you could give that fact consideration; 
but testamentary disposition by anybody is, except as I 
have stated nobodv’s business. In other words, neither 
the court nor the jury is here to make a will for Mrs. Nixon. 

‘‘Another request which I have said I would give, which 
is in regard to some of the testimony that has been allowed 
to come in here; that is to say, you have been permitted to 
hear a repetition of some statements that Mrs. 
114 Nixon is said to have made. Now; as you have dis¬ 
covered sitting here already, it is not customary to 
let in what is knovm as heresay testimony, that is, liter¬ 
ally what a witness has heard somebody say on the out¬ 
side that hearsay, speaking properly, is not admissible— 
people want to prove a fact, that is not proved by testi¬ 
mony, that somebody on the outside said. The law re¬ 
quires that the person who knows the facts shall come here 
and tell us about them so that the other side mav cross- 
examine them and the jury have the benefit of hearing the 
witness, etc. But the only way we have to know whether 
a person is of sound or unsound mind is by observing, gen¬ 
erally speaking now, what they say, or rather, by telling 
what they say, or hearing what they say, and seeing what 
they do, or being told what they do, and the purpose of that 
testimony was not, for instance, to prove that Mrs. Nixon, 
if she did feel this way, that way or the other about some¬ 
body, but merely so that when you heard what was said 
through the lips of these witnesses, if you believe that she 
said that, then you are in a position to judge whether, 
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under all the circumstances, that was the statement of a 
rational woman or woman of sound or unsound mind. Just 
to give you one suggestion, without indicating what T be¬ 
lieve about the testimony, you have heard her relations 
with Mrs. Stone. Now, she is said to have said that she 

was very fond of Mrs. Stone. But let us take another 

illustration testified to here: that on the morning of the 
13th—or, I think it was testified to, it is for you to say; but 
take on the 13th or on the 12th, or at some other time; 
knowing that Mrs. Stone was coming here she 

115 cheered up. Now if you believe that she did, then 

you are at liberty to draw the inference that Mrs. 

Nixon knew that Mrs. Stone was coming, that she was 
glad that she was coming, and that the result of that was 
to cheer her up. It is for you to say whether that would 
have happened to a person of sound mind. That is one 
illustration of what I have just said about heresay testi¬ 
mony allowed to go in.’’ 

“You are instructed that the testatrix, Dorothea B. N. 
Nixon, is presumed to have been of sound and disposing 
mind and capable of executing a valid deed or contract at 
the time of the execution of the paper writing in evidcnr*e, 
dated December 13, 1924, and purporting to be her last wnll 
and testament, until the contrary is established by a pre¬ 
ponderance of the evidence; and you are accordingly in¬ 
structed that the burden of proof in this case upon Mie 
question of mental capacity of the testatrix rests upon the 
caveators to prove to you by a preponderance of the evi¬ 
dence in the case that the testatrix at the time of the execu¬ 
tion by her of said paper writing, dated December 13,1924, 
was not of sound and disposing mind and capable of execut¬ 
ing a valid deed or contract—” 

“I meant to read the section of the Code to you which 
does define in a way mental capacity; the standard is, w as 
the testatrix at the time she executed this paper, if she did, 
capable of making a valid deed or contract, that is, of un¬ 
derstanding what she was doing? 

“—and unless the jury finds by a preponderance of the 
evidence in the case that the testatrix at the time 

116 was not of such sound and disposing mind, it should 
find in favor of the caveatee on the second issue, and 

answer that issue in the affirmative.” 
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“You are instructed that neither age, sickness nor ex¬ 
treme physical debility, nor nearness of death, affect the 
capacity of the testatrix to make a valid will if she retained 
at the time of making said will sufficient mind and memory 
to know the nature and extent of her property, who were 
the natural objects of her bounty and her relation toward 
them, and generally to understand the business in which she 
was engaged, in disposing of her property, when executing 
the paper-writing in controversy; and if you find from the 
evidence that the testatrix at the time of the execution of 
her will was possessed of sufficient intelligence to meet said 
requirements, you should find she was of sound mind and 
capable of executing a valid deed or contract.’’ 

“Now, just a word or two, of a general nature, about 
witnesses: 

“You are instructed that the value of the opinion of a 
subscribing witness, like other witnesses, depends upon the 
opportunity the witness had to observe and judge the 
testatrix’s mental condition and capacity at the time the 
will was executed, and upon the use by the witness of such 
opportunity. If it clearly appears from the testimony that 
the witness did not have, or having, did not use the op¬ 
portunity of observation, the special value of her opinion 
ceases, because the peculiar weight given by law to such 
testimony arises from the witnesses’ opportunity of ob¬ 
servation and the probability of her using the opportunity 
on account of her participation in the transaction.” 
117 “I think to make that clear to the jury I should 
say, as intimated in here, that there is a sort of 
peculiar weight given to the testimony of those who were 
actually called in to witness a will.” 

“Now, I have already charged you that if a witness has 
deliberately testified falsely about a material fact it is the 
province of the jury to disregard all the testimony of that 
witness, or to give credibility to such part of it as the jury 
sees fit to do.” 

“Now, here are the issues; the first one is; “Was this 
will executed according to the requirements of the law as 
to the execution ? ’ ’ The burden of proving that it was, by 
a fair preponderance of the evidence, rests upon those who 
say that the will was a good will. If it evenly balances or 
weighs in favor of those who say it was not properly ex- 
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ecuted, then the burden of proof has not been sustained; but 
if it weighs in favor of the finding, on all the evidence in the 
case, that this will was executed according to law, as I have 
stated to you, then your answer to the first question should 
be “Yes»^ 

“The second question is one relating to the alleged un¬ 
soundness of mind: 

“Was Mrs. Nixon of sound mind at the time she executed 
this paper, if you find that she did, and capable of executing 
a valid deed or contract.’’ 

‘ ‘ The burden of proof is on those who say that she was of 
unsound mind, to satisfy you that she was so unsound of 
mind. If they have sustained that burden of proof, as I 
have just stated, then your answer to that—if they have 
sustained it, you should say “No’’, she was not of 
118 sound mind. If they have not sustained that burden 
of proof, then you should answer the question “Yes,” 
she was of sound mind.” 

“I said a few moments ago I was going to say another 
thing.” 

“Some statements signed by some of the witnesses were 
admitted in evidence. It is claimed that those written state¬ 
ments have in them statements which contradict the wit¬ 
nesses’ testimony on the witness stand. Now they are ad¬ 
missible in evidence, and were admissible, only for the pur¬ 
pose of impeaching the credibility of the witness. No state¬ 
ment made in those papers of a fact, whatever that fact may 
be, is evidence of that fact. The papers are admitted only 
as evidence that the witness made the statement.” 

“Do I make that clear? If you think the witness said one 
thing out of court and another thing here, then you may 
weigh the testimony the witness gave here in view of the 
contradictory statements. If I have not made that clear, 
come back and tell me and I will try to say it over again.” 

Whereupon the jury retired to consider their verdict. 
Whereupon the jury brought in a verdict sustaining the 
validity of the will in contest. 

Thereupon the caveators filed a motion for a new trial, 
which after argument was overruled. 

Whereupon on the 23rd day of March, 1927, the Court 
signed an Order admitting to probate and record the will in 
contest as a will of real and personal estate and the last will 


|< . . Ct 

3>^ 


-f / 3 / / > T 




7a^ 

f o v«i-^« 'C^ 'I ^ 

^ j^j y r 

0^....., “7^ > - 


'^'^'uJLmj 


U,, 


7 


.^3 








DOROTHY M. JOHNSON VS. AMANDA A. NEWTON. 


81 


and testament of said Dorothea B. N. Nixon, otherwise 
known as Dorothy B. N. Nixon and granting letters 
119 of administration, cum testamento annexo on the 
estate of said Dorothy B. N. Nixon to Amanda A. 
Newton, from which order the caveator Dorothy M. John¬ 
son, by her counsel, in open court, noted an appeal to the 
Court of Appeals of the District of Columbia, which appeal 
by the Court was allowed, and the penalty of her bond on 
appeal fixed at the sum of $100, as a cost bond. 

The “Caveators’ Exhibit No. 1.”, being part of the dep¬ 
osition of the witness Mary Hiltrude Hall, is in the follow¬ 
ing form: 

December 13, 1924 
3741 Jocelyn Street 

This being my last will and testament To Sister -n law 
Emma Nixon 500/ five Hundred Dollars and to my niece 
Elinor P. Stone and great niece Ellen Newton Stone my 
house at 3741 Jocelyn St. and all the money I have left 
after all expenses to my dear Sister Amanda A. Newton. 

DORTHEA NIXON X 
X 

MINNIE CASSELL 
MARY THOMPSON 
HILTRUDE HALL X” 

to wit; as per photograph following; 


(Here follows photographic copy, marked page 120.) 


121 So much of “Caveators’ Exhibit No. 2.”, as is 
necessary for the purpose offered is as follows: 

“This deed, made this Tenth day of December in the year 
one thousand nine hundred and twenty-four by and between 
Dorothy B. Nixon, surviving joint tenant of her husband, 
George A. Nixon, who died November 29th, 1924, of the 
District of Columbia, party of the first part; and Jacob 
Rubin and Isaac Dunayer, of said District of Columbia, 
parties of the second part, • • • 

ll--4654a 
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Witness he hand and seal the day and year first here¬ 
inbefore written. 


DOROLLYLYL. [ SEAL.] 

Her 

X DOROTHY B. NIXON, [seal..] 
mark 

Signed, sealed and delivered in the presence of: 
GERALD U. JOHNSON. 

HILTRUDE HALL. 


District of Columbia, To wit: 


I, J. Ezra Troth, a Notary Public in and for the District 
of Columbia, do hereby certify that Dorothy B. Nixon, 
party to a certain Deed bearing date on the 10th day of 
December A. D. 1924, and hereto annexed, personally ap¬ 
peared before me in said District, the said Dorothy B. 
Nixon being personally well known to me as the person who 
executed the said Deed, and acknowledged the same to be 
her act and deed. 

Given under my hand and seal this 10th day of December 
A. D. 1924. 


J. EZRA TROTH, 

Notary Public.*\ . 


The exhibits marked for identification, and not admitted 
in evidence, referred to in this Bill of Exceptions as 
122 “Caveators’ Exhibit No. 5—For Identification” and 
“Caveators’ Exhibit No. 6.—For Identification” 
are as follows, respectively: 


Caveators’ Exhibit No. 5 for Identification. 


December 20, 1924. 


Mrs. Elinor P. Stone, o 

C/o Lieut. Earl E. Stone, U. S. N., 
21 Longfellow Road, 
Cambridge, Mass. 


Dear Elinor: 


Amanda (Miss Newton) handed me an alleged last will 
and testament of your Aunt “Dorothea,” in a sealed en- 


DOROTHY M. JOHNSON VS. AMANDA A. NEWTON. 


83 


velope, on the 17th instant. She pretended to have had 
no knowledge of the existence of this document or its pro¬ 
visions until it was handed to her by the nurse on the 
morning of the same day she delivered it to me. I asked 
her a few questions and she objected to be “cross-ex¬ 
amined “ so I made my inquiries elsewhere. 

After interviewing the persons who signed as witnesses 
to the will I learned why Amanda objected to being “cross- 
examined.” Amanda though not in the sick-room when 
the document was manufactured, was occupying an im¬ 
portant post on the steering-committee down stairs, shooing 
in neighbors to act as witnesses. She claims to have been 
at the store at this time but the fact is as I have stated. 

Your presence in the death chamber and the active part 
you took in the preparation of the paper-writing is suf¬ 
ficient to invalidate it as a will so far as the devise to you 
is concerned and the surrounding circumstances are suf¬ 
ficient to show that the alleged will is not the act of your 
Aunt. The will is not in your handwriting but this cir¬ 
cumstance is not sufficient to camouflage its authorship. 
My information is that you dictated the will and one of the 
witnesses wrote it as you dictated it. 

I returned the will to Amanda, on the 18th instant, by 
leaving it at Amanda’s house with Miss Kelly, having 
previously told Amanda that I would have nothing to do 
with offering it for probate and would return it to her at 
her house on my w’ay home in the evening. Miss Kelly said 
Amanda was not at home when I called. 

If this alleged will is offered for probate Dorothy M. 
Johnson, one of the next of kin of Dorothy B. Nixon, in 
equal degree as yourself, will object and oppose it by legal 
means. 

The will does not attempt to dispose of am^thing but 
r((al estate and money, so that as to the household effects 
and other personal property other than money, all the next 
of kin take according to the statute of distribution in force 
in the District of Columbia. No executor is named in the 
will. 

I have advised Amanda that she has no right to remove 
or permit to be removed from the Jocelyn Street house any 
articles therein. This advise was given her after I heard 
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that Amanda had undertaken to give Mrs. Chamberlin, one 
of Uncle George’s sisters, a gold watch and chain and two 
scarf pins, formerly belonging to George, but now part of 
Mrs. Nixon’s estate. 

I have also told Amanda that the water should be 
123 cut off from said premises and that all the plumbing 

and hot water heating fixtures should be drained, 
otherwise the water is likely to freeze and burst the pipes 
and when the that( comes thereafter the water will leak 
all over the house from the various radiators. I do not 
know whether Amanda is following any of these suggestions 
or not as I have not seen or heard anything from her sinco 
I told her I would have nothing to do with offering her 
sister’s alleged will for probate. 

Yours very truly, 

GERALD M. JOHNSON. 

Caveators’ Exhibit No. 6 for Identification. 

Twenty-one Longfellow Road, 
Cambridge, Massachusetts, 25 Dec., 1924. 

Dear Dorothy and Gerald : 

We hope the storm clouds overhead were not sufficiently 
black to make your Christmas other than merry. We man¬ 
aged to cast off our bundle of trouble and I must say we 
enjoyed the day—at Sprague home in Everett. 

The less I say about Gerald’s letter to Eleanor—the bet¬ 
ter for my usually calm disposition. It made Eleanor posi¬ 
tively ill for a day—and after Gerald reads Eleanor’s state¬ 
ment I expect he will apoligize—regardless what he still 
feels he must do legally. 

You both know that there isn’t anything mean or under¬ 
handed in Eleanor’s make-up. You also know how dearly 
Aunt Doll loved Eleanor. I shall not permit anyone to mis¬ 
represent Eleanor, and as we know that the whole truth can 
accomplish only good—here is the truth in Eleanor’s state¬ 
ment! 

Believe me, we wish you only well for the New Year. 

Sincerely, 


EARL E. STONE. 
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Note.— The above in the handwriting of Earl E. Stone, 
and the following in carbon copy of typewriting on two 
separate sheets. 

Statement of Mrs. Earl E. Stone (Eleanor P. Stone) of 
Manner in Which the Will of her Aunt, Mrs. D. Nixon, 
Came Into Being. 


21 Longfellow Road, 

Cambridge, Massachusetts, 23 December, 1924. 

Having been informed of my Aunt DolPs (Mrs. D. Nix¬ 
on ^s) severe illness, and having been informed that Aunt 
Doll wanted to see me, I travelled from Boston to Washing¬ 
ton, D. C. on the night of 12-13 December, 1924, and I ar¬ 
rived at my Aunt DolPs house in Washington at nine o’clock 
on the morning of Saturday, 13 December. Aunt Doll had 
been told of my coming and was delighted to see: me. I 
had, previous to my departure from Boston, about the first 
of December, invited Aunt Doll to visit me in Boston, and 
was expecting her there about the twentieth of December. 

While at Mrs. Nixon’s house on the morning of Saturday, 
13 December, I was talking with Mrs. Nixon’s day nurse, a 
Mrs. Hall. Mrs. Hall said that Mrs. Nixon had been re¬ 
peatedly asking for Gerald (Mr. Gerald M. Johnson, Wash¬ 
ington, D. C., an attorney at law and a nephew of Mrs. 

Nixon by marriage) to come to see her. This sug- 
124 gested to me that perhaps Mrs. Nixon wished to 
make a Will. 1 inquired of Aunt Amanda (Miss 
Amanda Newton) if Aunt Doll had made a Will. Aunt 
Amanda replied that there was no will to her knowledge. 
Then 1 told Aunt Amanda that I would ask Aunt Doll if 
she wished to make a will. Aunt Amanda did not encourage 
this action on my part. 

Not wishing to shock Mrs. Nixon in her physically weak 
condition by speaking of making a Will, I started convers¬ 
ing with her about her contemplated trip to Boston. She 
was very enthusiastic and hopeful and said that she thought 
that she could go next week. She asked me the price of a 
railroad ticket. I told Mrs. Nixon that before going on a 
long trip, people generally made Wills, and I asked her had 
she made a will. She replied that she had not but that she 
would make one. Mrs. Hall, who was present, brought me 
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pen, ink, and paper. Realizing that I ought not write the 
Will since I might become an interested party in view of 
Aunt Doll’s affection for me all my life, I suggested that 
Mrs. Hall write it. She thought that being Mrs. Nixon’s 
nurse she should not write it. Then either Mrs. Hall or 
Miss Newton called in a neighbor—a Mrs. Thompson. Mrs. 
Thompson perhaps fearing an emergency, rushed into the 
house, and was seen entering, I believe, by another neigh¬ 
bor, a Mrs. Caswell, and the latter hurried into the house 
too. Both entered the room where Mrs. Nixon was ill in 
bed. 

In the presence of Mrs. Hall, Mrs. Thompson, and Mrs. 
Caswell—all with me around Mrs. Nixon’s bed, I addressed 
Mrs. Thompson, who was hitherto a stranger to me, telling 
Mrs. Thompson that Mrs. Nixon wanted to make a will, and 
asked Mrs. Thompson if she would write the will for Mrs. 
Nixon. Mrs. Thompson consented. Mrs. Thompson sat 
down on Mrs. Nixon’s bed ready to write and asked me how 
to head the paper. I suggested putting down the place and 
date. Then Aunt Doll started of her own volition, “I want 
Emma, you know she’s been in the hospital, poor dear 
Emma, I want her to have five hundred dollars.” Mrs. 
Thompson wrote this wish when I had informed her that 
Emma was Mrs. Nixon’s sister-in-law. Miss Emma Nixon. 
Then Aunt Doll stopped talking and I asked, “Aunt Doll, to 
whom do you wish this house to go, should anything happen 
to you? To Dorothy (Mrs. Gerald M. Johnson) or Rosalie 
(Mrs. J. H. Wygant, a sister of Dorothy Johnson and niece 
of Mrs. Nixon) ?” Mrs. Nixon replied, “No.” Continuing 
the question as to disposition of the house, I asked Aunt 
Doll, “To Aunt Amanda?” Mrs. Nixon answered, “No, 
Amanda has a house.” “Well, Aunt Doll,” I said, “To 
whom do you wish to leave the house?” Aunt Doll 
answered, “To you and to ‘Tootie.’ ” I informed Mrs. 
Thompson who recorded this wish that ‘Tootie’ was my 
small daughter. Miss Ellen Newton Stone and I told Mrs. 
Thompson my name. Then I asked, “Aunt Doll, what about 
your lot on Wisconsin Avenue.” To this Mrs. Nixon re¬ 
plied, “The lot is sold.” Then I asked Aunt Doll, “Whom 
do you wish to have the lot money, and any other cash you 
may have after your expenses are paid—do you want 
Dorothy and Rosalie to have any?” Mrs. Nixon replied, 
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“No, what have they ever done for me?” Mrs. Nixon con¬ 
tinued “I want Amanda to have the money.” I then told 
Mrs. Thompson Aunt Amanda’s full name and Mrs. Thomp¬ 
son recorded this bequest to Miss Newton. I then asked, 
“Aunt Doll, don’t you want to leave something to Dorothy 
and Rosalie?” Mrs. Nixon replied, “No.” 

Then Mrs. Nixon seemed so nearly physically ex- 
125 -austed that she was disinclined to say anything 
about the disposition of her personal effects or the 
appointment of an executor. But Mrs. Nixon asked for her 
glasses and wanted to read what had been written. Mrs. 
Nixon’s glasses were handed to her and she read the paper. 
Being physically too weak to sign her name, Mrs. Thomp¬ 
son wrote Mrs. Nixon’s name “Dorothea Nixon” on the will 
and Mrs. Thompson told Mrs. Nixon to sign a cross near the 
name she had written. I secured a certificate from Doctor 
Henderson, Mrs. Nixon’s physician, and who saw Mrs. 
Nixon just a few minutes before the will was made, as to 
the sound mental state of Mrs. Nixon. 


Be it further remembered that the foregoing comprises 
the substance of all the testimony given and all of the pro¬ 
ceedings had in the trial of said case, and that the said ex¬ 
ceptions taken by counsel for the caveators to the rulings 
of the court were duly noted upon the minutes of the judge 
presiding at the trial and counsel for the caveators then and 
there prayed the Court to sign this Bill of Exceptions, and 
at their request the same is accordingly signed, sealed and 
enrolled and made a part of the record in this cause, now 
for then, this 30th day of September, 1927. 

WALTER I. McCOY, 

Justice, 

No objection. 

L. RUSSELL ALDEN, 

J. E. H., 

JOHN E. LASKEY, 

Attys, for Caveators. 

126 [Endorsed:] No. 34019. Administration. Estate of 
Dorothea B. N. Nixon, otherwise known as Dorothy 
B. N. Nixon, deceased. Bill of exceptions. W. C. Sullivan, 
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